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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JON HART,
Plaintiff, No. C 07-6350 PJH
V. ORDER GRANTING
REQUEST TO STAY
COMCAST OF ALAMEDA, et al.,

Defendants.

Defendants’ motion for judgment on the pleadings and corresponding request for a
stay came on for hearing before this court on June 18, 2008. Plaintiff John Hart (“plaintiff”)
appeared through his counsel, Mark N. Todzo. Defendants, various Comcast entities
(collectively “defendants”), appeared through their counsel, Seamus Duffy and Michael P.
Daly. Having read the parties’ papers and carefully considered their arguments and the
relevant legal authority, and good cause appearing, the court hereby GRANTS defendants’
request for a stay as follows, for the reasons indicated at the hearing, and summarized as
follows.

Defendants’ preliminary challenge to plaintiff's complaint, on primary jurisdiction
grounds, is well taken. The primary jurisdiction doctrine “is a prudential doctrine under
which courts may, under appropriate circumstances, determine that the initial decision-
making responsibility should be performed by the relevant agency rather than the courts.”

See Davel Commc'ns, Inc. v. Qwest Corp., 460 F.3d 1075, 1080, 1086 (9th Cir. 2006)

(doctrine applies to claims properly cognizable in court that contain some issue within the

special competence of an administrative agency); see also Syntek Semiconductor Co., Ltd.

V. Microchip Tech., Inc., 307 F.3d 775, 780 (9th Cir. 2002). The doctrine is applicable
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whenever the enforcement of a claim subject to a specific regulatory scheme requires
resolution of issues that are within the special competence of an administrative body. See

Davel Commc'ns, 460 F.3d at 1086. The doctrine is furthermore appropriate where

conduct is alleged which is “at least arguably protected or prohibited by a regulatory
statute,” and agency resolution of an issue “is likely to be a material aid to any judicial

resolution.” See, e.g., GTE.Net LLC v. Cox Commc'ns, Inc., 185 F. Supp. 2d 1141, 1144

(S.D. Cal. 2002)(granting motion to stay on primary jurisdiction grounds).

While no fixed formula exists for applying the doctrine, the Ninth Circuit traditionally
looks to four factors that must be satisfied for the doctrine to apply: (1) the need to resolve
an issue that; (2) has been placed by Congress within the jurisdiction of an administrative
body having regulatory authority; (3) pursuant to a statute that subjects an industry or
activity to a comprehensive regulatory scheme that; (4) requires expertise or uniformity in

administration. See Davel, 460 F.3d at 1087; United States v. Gen. Dynamics Corp., 828

F.2d 1356, 1362 (9th Cir. 1987).

On balance, the court finds these factors satisfied here. Plaintiff has alleged that
defendants’ internet management practices with respect to “peer to peer” (“P2P”) file
sharing applications are unlawful, and unfairly discriminate against P2P applications. See,
e.g., Complaint at 11 3-4 (“by impairing use of the Blocked Applications while permitting the
unimpaired use of other applications, defendants unfairly discriminate against certain
internet applications, in violation of established [FCC] policy”); id. at 11 58-59 (allegations
that defendants “unreasonably, secretly, and in bad faith schem[ed] to impede use of the
blocked applications”); id. at § 88 (defendants violated CFAA by taking actions “in order to
block and/or impede [class members’] use of the Blocked Applications”); id. at 90
(alleging that “defendants’ practice of discriminating against use of the Blocked Applications
violates FCC Policy Statement, FCC 05-151"). This issue —i.e., the reasonableness of a
broadband provider’'s network management practices — has, however, been firmly placed

within the jurisdiction of the Federal Communications Commission (“FCC”), an
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administrative agency whose authority to regulate internet broadband access companies’
services is well-established. See 47 U.S.C. § 151 et seq. (establishing FCC and charging it

with task of regulating interstate communications); see also Nat'| Cable & Telecomms.

Ass'n v. Brand X Internet Servs., 545 U.S. 967, 1002 (2005); In re Appropriate Framework

for Broadband Access to the Internet Over Wireline Facilities, 20 F.C.C.R. 14853, 11 1, 109

(“In this Order, we establish a new regulatory framework for broadband Internet access
services offered by wireline facilities-based providers”).

Indeed, the FCC'’s expertise on the precise issue raised by plaintiff - Comcast’s
reasonable internet management vis-a-vis its P2P protocols — is already being sought.
Two petitions, filed by Free Press and Vuze, Inc., are currently pending before the FCC and
specifically ask the FCC to (a) adopt reasonable rules preventing network operators from
adopting practices that discriminate against particular internet applications, and (b) enjoin
Comcast from managing P2P applications. See Def. Mot. at 11:15-16; 11:24-12:1. The
FCC has furthermore announced that it will actively investigate the issue of Comcast’s
network interference with P2P applications, and it has sought public comment to that effect.
See, e.qg., id. at 12:2-6. The FCC'’s actions on this issue make sense, moreover, as the
reasonableness of defendants’ internet management practices logically implicate issues

that require expertise or uniformity in administration. See Nat'| Cable & Telecomms. Ass'n,

545 U.S. at 1002 (noting that Commission’s regulation and categorization of broadband
internet providers raised questions that involve a “subject matter [that] is technical, complex
and dynamic,” and that “[tlhe Commission is in a far better position to address these
guestions than we are”).

Based on the above, the court concludes that the FCC is already using its
recognized expertise to consider some of the exact questions placed before the court here,
in an effort to promote uniformity in internet broadband regulation. As such, all
prerequisites for application of the primary jurisdiction doctrine are satisfied. See Davel

Commc’ns, 460 F.3d at 1087. Accordingly, the court will allow the FCC to resolve its
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investigation into reasonable internet management practices, particularly with respect to
Comcast’s P2P network management, prior to reaching that issue in the action before the
court here. Defendants’ request to stay the action is GRANTED, pending the FCC’s
resolution of the network management issues noted above.

The stay shall furthermore apply to all claims in this action. While plaintiff is correct
that not all claims implicate the reasonableness of Comcast’'s network management
practices, even those claims that do not directly implicate the issue — e.g, plaintiff's claims
for breach of contract, false advertising, etc. — are nonetheless sufficiently interrelated with
the network management issue such that it cannot be said that the FCC’s consideration
and determination of the network management issue will have no impact on resolution of
these claims. See, e.g., Complaint at I 52 (“defendants unjustifiably breached the contract
by restricting plaintiff's and the class’ access to, and use of, the Service”); id. at { 55
(“defendants did not inform plaintiff and the class that it could or would limit their service by
impeding and/or blocking the Blocked Applications”); id. at § 72 (allegations that defendants
unlawfully “promote[] and advertis[e] the fast speeds that apply to the Service without
limitation, when, in fact, defendants severely limit the speed of the Service for certain
applications”). Indeed, the court finds it not altogether unlikely that the FCC’s resolution of
the underlying technology questions at issue may impact the very extent to which
defendants’ network management protocols can form the basis for legal liability.

In sum, application of the primary jurisdiction doctrine is appropriate. While the court
finds defendants’ other arguments (preemption and failure to state a claim) less persuasive,
the court declines to reach the merits of those arguments in light of the stay. Within thirty
days following action by the FCC, the parties shall meet and confer and advise the court
how they wish to proceed, if at all, on these remaining grounds, and shall request a
mutually agreeable Thursday for a case management conference.

For calendar control purposes, the court requests a status statement to be filed on

or about December 12, 2008, if the FCC has not acted by then. The parties’ requests for
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judicial notice are also GRANTED.
IT IS SO ORDERED.
Dated: June 25, 2008

Filed 06/25/2008 Page 50f5

(o

PHYLLIS J. HAMILTON
United States District Judge
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I INTRODUCTION

1. We consider whether Comcast, a provider of broadband Internet access over cable lines, may
selectively target and interfere with connections of peer-to-peer (P2P) applications under the facts of this
case. Although Comcast asserts that its conduct is necessary to ease network congestion, we conclude
that the company’s discriminatory and arbitrary practice unduly squelches the dynamic benefits of an
open and accessible Internet and does not constitute reasonable network management. Moreover,
Comcast’s failure to disclose the company’s practice to its customers has compounded the harm.
Accordingly, we institute a plan that will bring Comcast’s unreasonable conduct to an end. In particular,
we require Comcast within 30 days to disclose the details of their unreasonable network management
practices, submit a compliance plan describing how it intends to stop these unreasonable management
practices by the end of the year, and disclose to both the Commission and the public the details of the
network management practices that it intends to deploy following termination of its current practices.
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I1. BACKGROUND

2. This Order addresses whether it is a reasonable network management practice for Comcast to
interfere with its customers’ use of peer-to-peer networking applications, including those that use the
BitTorrent protocol. Before we address the specific facts in this case, we explain what BitTorrent does
and how Comcast’s practice affects Internet users.

3. When an Internet user opens a webpage, sends an email, or shares a document with a
colleague, the user’s computer usually establishes a connection with another computer (such as a server or
another end user’s computer) using, for example, the Transmission Control Protocol (TCP)."! For certain
applications to work properly, that connection must be continuous and reliable. Computers linked via a
TCP connection monitor that connection to ensure that packets of data sent from one user to the other
over the connection “arrive in sequence and without error,” at least from the perspective of the receiving
computer.” If either computer detects that “something seriously wrong has happened within the network,”
it sends a “reset packet” or “RST packet” to the other, signaling that the current connection should be
terminated and a new connection established “if reliable communication is to continue.””

4. BitTorrent is an open-source, peer-to-peer networking protocol that has become increasingly
popular among Internet users in recent years. Unlike traditional methods of file sharing, which typically
require establishing a single TCP connection between a user’s computer and a single server, BitTorrent
employs a decentralized distribution model: Each computer in a BitTorrent “swarm” is able to download
content from the other computers in the swarm, and in turn each computer also makes available content
for those same peers to download, all via TCP connections. Furthermore, a computer can download
different portions of the same content from multiple computers simultaneously, with each computer
providing a different portion of the same content. (For example, a computer could obtain different
portions of a video file from several different other computers in the swarm.)’ BitTorrent thus harnesses

! See RFC 793/Internet Standard STD 7, available at http://tools.ietf.org/html/rfc793 (last visited July 31, 2008).
“TCP is the dominant transport-layer protocol on the Internet today, carrying more than 90% of all data traversing
backbone links.” Letter from Jack Zinman, General Attorney, AT&T Services, Inc., to Marlene H. Dortch,
Secretary, FCC, Attach. at 1 (Apr. 25, 2008) (AT&T RST Packet Ex Parte) (all letters were filed in WC Docket No.
07-52 unless otherwise noted). Other common protocols for packet-encapsulated data include User Datagram
Protocol and Encapsulating Security Payload. See Broadband Industry Practices, WC Docket No. 07-52, Notice of
Inquiry, 22 FCC Red 7894, 7896 n.16 (Apr. 16, 2007) (Broadband Industry Practices Notice). Internet users rely on
the Internet Protocol to perform the lower-level function of routing packets from one computer to the next. /P-
Enabled Services, WC Docket No. 04-36, Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4866, para. 4 (2004)
(IP-Enabled Services Notice).

% IP-Enabled Services Notice, 19 FCC Red at 4866 n.12.

> AT&T RST Packet Ex Parte, Attach. at 2; see also EFF Reply Comments, Attach. at 1 (“When received, RST
packets will generally cause ordinary networking software to close its side of the connection in response.”).

* See Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review of Regulatory
Requirements for Incumbent LEC Broadband Telecommunications Services;, Computer Il Further Remand
Proceedings: Bell Operating Company Provision of Enhanced Services, 1998 Biennial Review — Review of
Computer III and ONA Safeguards and Requirements; Inquiry Concerning High-Speed Access to the Internet Over
Cable and Other Facilities, Internet Over Cable Declaratory Ruling; Appropriate Regulatory Treatment for
Broadband Access to the Internet Over Cable Facilities;, Broadband Industry Practices, CC Docket Nos. 02-33, 01-
337, 95-20, 98-10, GN Docket No. 00-185, CS Docket No. 02-52, WC Docket No. 07-52, Petition for Declaratory
Ruling of Free Press, Public Knowledge, Media Access Project, Consumer Federation of America, Consumers
Union, Information Society Project at Yale Law School, Professor Charles Nesson, Co-Director of the Berkman
Center for Internet & Society, Harvard Law School, Professor Barbara van Schewick, Center for Internet & Society,
Stanford Law School, at 7 (Nov. 1, 2007) (Free Press Petition).

> Broadband Industry Practices, WC Docket No. 07-52, Petition to Establish Rules Governing Network
Management Practices by Broadband Network Operators of Vuze, Inc., at 7 (Nov. 14, 2007) (Vuze Petition)
2
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the numerous individual Internet connections maintained by its users, rather than relying on a single,
central pipeline, to distribute large files “cheaply and quickly,”® and the efficiency of that peer-to-peer
network is dependent directly on Internet users’ ability to establish TCP connections for both
downloading and uploading content. Although once relegated to serving, in most cases, the savviest
Internet users with unsavory or even unlawful purposes,’ BitTorrent and other peer-to-peer technologies,
such as Gnutella, have entered the mainstream. New online content distributors, such as Vuze, Inc., rely
on BitTorrent® to distribute video programming to millions of online viewers legally,’ as do several
established distributors such as CBS, Twentieth Century Fox, and Sports Illustrated.'

5. Peer-to-peer applications, including those relying on BitTorrent, have become a competitive
threat to cable operators such as Comcast because Internet users have the opportunity to view high-quality
video with BitTorrent that they might otherwise watch (and pay for) on cable television. Such video
distribution poses a particular competitive threat to Comcast’s video-on-demand (“VOD”) service.

“VOD . .. operates much like online video, where Internet users can select and download or stream any
available program without a schedule and watch it any time, generally with the ability to fast-forward,
rewind, or pause the programming.”'' Comcast has recently placed a significant emphasis on expanding
its VOD business, and its VOD revenues have experienced robust growth.'” Moreover, Comcast has
“begu1113incorporating its VOD content online through sites competing directly with BitTorrent protocol
sites.”

6. Comcast subscribers began to notice that they had problems using BitTorrent and similar
technologies over their Comcast broadband connections. Last year, their complaints began to receive
widespread attention in the press."* When first confronted with these press reports, Comcast — the
nation’s second largest provider of broadband Internet access services — misleadingly disclaimed any
responsibility for the customers’ problems. For example, a Comcast spokesman stated: “We’re not

(“Torrent technologies leverage the power of many individual computers by enabling each computer interested in a
piece of content to obtain small pieces of it from multiple other computers, and simultaneously play the same role to
others who seek the same content in the future.”).

% Id.; see also id. at 7-8 (“[T]orrent technology uses fewer resources than traditional non-P2P protocols such as
HTTP because distributed computing permits uploads and downloads to be resumed mid-way rather than restarted,
and transmission errors can easily be fixed without resending an entire file.”); Trausch Comments at 2
(“[BitTorrent’s] protocol is far more efficient at transferring files which are in high demand than conventional
client-server file and resource distribution mechanisms . . . .”).

7 The infamy of the Pirate Bay — “the most notorious, most hunted digital-piracy outfit in the world” — largely
stems from its assisting BitTorrent users in downloading a vast array of videos in violation of copyright laws. See
Dan Mitchell, Pirates Take Sweden, New York Times, Aug. 19, 2006, available at
http://www.nytimes.com/2006/08/19/business/19online.html (last visited July 31, 2008).

¥ See Vuze Petition at 7 n.8.

? See id. at 5.

" See id. at 8.

" Free Press Comments at 48.

12 See id. at 48-52. For example, Comcast’s pay-per-view revenue increased 22% in 2007. See Comcast Press
Release, “Comcast Reports 2007 Results and Provides Outlook for 2008, at 3 (Feb. 14, 2008).

13 Free Press Comments at 51.

14 See, e.g., Ernesto, Comcast Throttles BitTorrent Traffic, Seeding Impossible, TorrentFreak, Aug. 17, 2007,
available at http://torrentfreak.com/comcast-throttles-bittorrent-traffic-seeding-impossible/ (last visited July 31,
2008); Scott Gilbertson, It’s Comcastic. Is Comcast Blocking Users from Seeding Torrents?, Wired Monkey Bites,
Aug. 20, 2007, available at http://blog.wired.com/monkeybites/2007/08/its-comcastic-i.html.

3
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blocking any access to any application, and we don’t throttle any traffic.”"> Rather, he indicated that
Comcast’s policy was to “pro-actively contact” those customers using what Comcast deemed to be
excessive bandwidth “via phone to work with them and address the issue or help them select a more
appropriate commercial-grade Comcast product.”"

7. The Associated Press (AP) subsequently conducted several nationwide tests to investigate the
allegations that Comcast was interfering with its customers’ use of peer-to-peer applications, including
BitTorrent.”” On October 17, 2007, the AP reported the results of these tests: It concluded that Comcast
“actively interferes with attempts by some of its high-speed Internet subscribers to share files online.”"®
“Comcast’s interference affects all types of content, meaning that, for instance, an independent movie
producer who wanted to distribute his work using BitTorrent and his Comcast connection could find that
difficult or impossible.””* The AP found that Comcast’s conduct had a “drastic effect . . . on one type of
traffic — in some cases blocking it rather than slowing it down.”*

8. AP also concluded that “the method used” by Comcast was “difficult to circumvent and
involves [Comcast] falsifying network traffic.”*' Specifically, “when one BitTorrent user attempts to
share a complete file with another user” via a TCP connection, Comcast’s servers (through which its
users’ packets of data must pass) send to each user’s computer an RST packet “that looks like it comes
from the other [user’s] computer” and terminates the connection.”” One month after the AP’s report, the
Electronic Frontier Foundation (EFF) published the results of its own testing and similarly concluded that
Comcast was selectively targeting customers who uploaded files using BitTorrent and other peer-to-peer
protocols.” Like AP, EFF also found examples where the Comcast’s “packet forgery prevent[ed] the
transfer of data.”**

9. Following these tests, Comcast changed its account and admitted that it targets peer-to-peer
traffic for interference. Specifically, Comcast asserted that “when P2P unidirectional upload sessions . . .
reach a predetermined congestion threshold in a particular neighborhood,” Comcast’s network “issues
instructions called ‘reset packets.”””” Comcast further claimed that it sent RST packets to peer-to-peer
TCP connections being used to upload content until the traffic “in the neighborhood drops below the

"> Marguerite Reardon, Comcast Denies Monkeying with BitTorrent Traffic, CNETNews.com News Blog, August
21,2007, available at http://www.news.com/8301-10784 3-9763901-7.html (last visited July 31, 2008).

"% 1d.
17 peter Svensson, Comcast Blocks Some Internet Traffic, AP Testing Shows, Associated Press, Oct. 19, 2007.
¥ 1d.
¥ Id.
*1d.
.
2 1d.

3 See EFF Reply Comments, Attach. at 2 (“EFF’s tests corroborated [the Associated Press’] results — comparisons
of packet logs between two communicating parties showed that an intervening computer (almost certainly
Comcast’s) was injecting forged RST packets into the communications, effectively telling both ends of the
connection to stop communicating.”). Given the current state of the record, we decline to address EFF’s allegations
that Comcast may have interfered with TCP connections using other non peer-to-peer protocols, such as hyper text
transfer protocol (HTTP). Id. at 3.

2 See id. at 5.

2 Comcast Comments at 27-28.
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predetermined level.”*® In all, Comcast claimed that it sent RST packet “only during periods of peak
network congestion™’ and “only . . . during periods of heavy network traffic.”*® Evidence in the record,
however, contradicts this claim. One Comcast customer, for example, conducted numerous tests and
reported that the level of interference with his use of peer-to-peer applications was approximately equal,
“regardless of the time of day or night, regardless of the day of the week, and [despite] the presumable
differences in network congestion during prime time and non-prime time hours of use.”” No matter the
time of the test, all of the customer’s Gnutella upload requests were thwarted and approximately 40% of
all his BitTorrent established upload connections were reset. In short, the customer concluded that for
Comcast’s claim of neighborhood-specific, congestion-targeted interference to be accurate, “my
neighborhood would have to be under the same amount of congestion for 24 hours a day, 7 days a week,
365 days a year.”” Confronted with this and other evidence, Comcast changed its story yet again,’' and
admitted that its “current P2P management is triggered . . . regardless of the level of overall network
congestion at th[e] time, and regardless of the time of day.”*

10. On November 1, 2007, Free Press filed with the Commission a complaint against Comcast™
and asked the Commission to declare “that an Internet service provider violates the [Commission’s]
Internet Policy Statement when it intentionally degrades a targeted Internet application.”** Thereafter,
over twenty thousand Americans similarly complained of “Comecast’s blatant and deceptive blocking of
peer-to-peer communications” and requested the Commission to “take immediate action to put an abrupt
end to this harmful practice.” On January 11, 2008, the Commission’s Enforcement Bureau requested a
response from Comcast,’® and Comcast responded two weeks later.”’

*% Defendants” Memorandum of Law in Support of Motion for Judgment on the Pleadings at 6, Hart v. Comcast of
Alameda, No. C-07-06350-PJH (N.D. Cal. Mar. 14, 2008) (Comcast Motion for Judgment).

7 Comcast Comments at 31.

% Letter from Mary McManus, Senior Director of FCC and Regulatory Policy, Comcast Corporation, to Kris A.
Monteith, Chief, Enforcement Bureau, File No. EB-08-IH-1518, at 5 (Jan. 25, 2008) (Comcast Response Letter).

¥ Topolski Comments at 3—4 (Feb. 25, 2008).
O1d. at 4.

3! Comcast’s statements in its comments and response to Free Press’s complaint raise troubling questions about
Comcast’s candor during this proceeding. See 47 C.F.R. § 1.17.

3 Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, at 5 (July 10, 2008) (Comcast Technical Ex Parte).

3 Formal Complaint of Free Press and Public Knowledge against Comcast Corporation for Secretly Degrading Peer-
to-Peer Applications, File No. EB-08-IH-1518 (Nov. 1, 2007) (Free Press Complaint). Free Press sought, among
other remedies, a permanent injunction because such a remedy would redress society’s “loss of unpredictable
innovation” and would “encourage innovation in Internet applications and content, as well [as] promot[e] the
deployment and uptake of high-speed Internet access.” Id. at 33; see also Jonathan L. Zittrain, The Generative
Internet, 119 Harv. L. Rev. 1974, 1987-94 (2006) (discussing the open Internet’s importance in sparking
innovation).

* Free Press Petition at i; see also Appropriate Framework for Broadband Access to the Internet over Wireline
Facilities, Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications Services;
Computer Il Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998
Biennial Regulatory Review — Review of Computer IlI and ONA Safeguards and Requirements, Inquiry Concerning
High-Speed Access to the Internet Over Cable and Other Facilities; Internet Over Cable Declaratory Ruling;
Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable Facilities, CC Docket Nos. 02-
33, 01-337, 98-10, 95-20, GN Docket No. 00-185, CS Docket No. 02-52, Policy Statement, 20 FCC Rcd 14986
(2005) (Internet Policy Statement).

3% Requests from Numerous Parties, File No. EB-08-IH-1518 (aggregation of 22,284 requests sent to
fccinfo@fec.gov from November 1, 2007, through January 14, 2008).
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11. Free Press also filed with the Commission a petition for declaratory ruling asking the
Commission to “clarify that an Internet service provider violates the FCC’s Internet Policy Statement
when it intentionally degrades a targeted Internet application.”® Separately, Vuze, Inc. filed a petition for
rulemaking asking the Commission “to adopt reasonable rules that would prevent the network operators
from engaging in practices that discriminate against particular Internet applications, content or
technologies.” The Commission’s Wireline Competition Bureau sought comment on Free Press’s
petition and Vuze’s petition on January 14, 2008,* and the Commission has received more than 6,500
comments in response. In addition, the Commission held public hearings on the complaint and these
petitions at Harvard Law School in Cambridge, Massachusetts, on February 25, 2008, and at Stanford
Law School in Palo Alto, California, on April 17, 2008, with testimony from a diverse panel of experts —
both technical and legal, industry and academic — along with numerous members of the public.

I11. DISCUSSION
A. Our Authority to Enforce Federal Policy

12. The Internet is an unprecedented communications medium. Unlike newspapers or radio or
broadcast television or even on-demand television, the Internet gives Americans “a great degree of
control over the information that they receive.”*' Consequently, the Internet “offer[s] a forum for a true
diversity of political discourse, unique opportunities for cultural development, and myriad avenues for
intellectual activity.”** Recognizing the Internet’s dynamic potential, Congress set forth the federal
policies of “promot[ing] the continued development of the Internet™* and of “encourag[ing] the
development of technologies [that] maximize user control over what information is received by
individuals . . . who use the Internet”** as part of the Telecommunications Act of 1996.%

3¢ See Letter from Kris A. Monteith, Chief, Enforcement Bureau, to Mary McManus, Senior Director of FCC and
Regulatory Policy, Comcast Corporation, File No. EB-08-IH-1518 (Jan. 11, 2008).

?7 See Comcast Response Letter.
38 Free Press Petition at i.
39 Vuze Petition at ii.

* Broadband Industry Practices, WC Docket No. 07-52, Comment Sought on Petition for Declaratory Ruling
Regarding Internet Management Policies, Public Notice, 23 FCC Recd 340 (WCB 2008); Broadband Industry
Practices, WC Docket No. 07-52, Comment Sought on Petition for Rulemaking to Establish Rules Governing
Network Management Practices by Broadband Network Operators, 23 FCC Red 343 (WCB 2008). A list of
commenters to the Free Press Petition is attached as an Appendix. Because the questions addressed in the Free
Press Complaint and in the Free Press Petition are substantially similar and because Free Press and Comcast have
used WC Docket No. 07-52 as the vehicle for filings related to both the Complaint and the Petition, we address both
here and consolidate the records of the two proceedings. We also note that the Free Press Petition could be
considered in part an informal complaint pertaining to Comcast’s conduct. See, e.g., Free Press Petition at 7—14.

147 U.S.C. § 230(a)(2).
47 U.S.C. § 230(a)(4).
B 47 U.S.C. § 230(b)(1).
47 U.S.C. § 230(b)(3).

* See Vonage Holdings Corporation Petition for Declaratory Ruling Concerning an Order of the Minnesota Public
Utilities Commission, WC Docket No. 03-211, Memorandum Opinion and Order, 19 FCC Recd 22404, 22426, para.
35 (2004) (Vonage Order) (“While we acknowledge that the title of section 230 refers to ‘offensive material,” the
general policy statements regarding the Internet and interactive computer services contained in the section are not
similarly confined to offensive material.”).
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13. In the Internet Policy Statement,* the Commission recognized its responsibility for
overseeing and enforcing the “national Internet policy” Congress had established in section 230(b) of the
Communications Act of 1934, as amended (the Act)."” Noting that the essence of the federal policy is to
“encourage broadband deployment and preserve and promote the open and interconnected nature of the
public Internet,”** the Commission clarified the contours of this policy. Most relevant here, the
Commission instructed providers of broadband Internet access services that “consumers are entitled to run
applications and use services of their choice” and “to access the lawful Internet content of their choice,”™*
subject to “reasonable network management” practices.”® We stated our understanding of our “duty to
preserve and promote the vibrant and open character of the Internet as the telecommunications
marketplace enters the broadband age.”' Thus, the Commission committed to incorporating the
principles set forth in the Internet Policy Statement “into its ongoing policymaking activities.”> The
same day that the Commission adopted the Internet Policy Statement, it also adopted the Wireline
Broadband Order “establishing a new regulatory framework for broadband Internet access services
offered by wireline facilities-based providers.” In the Wireline Broadband Order, the Commission
reiterated its commitment to safeguarding the principles set forth in the /nternet Policy Statement. We
specifically warned that “[s]hould we see evidence that providers of telecommunications for Internet
access or [P-enabled services are violating these principles, we will not hesitate to take action to address
that conduct.”*

14. Comcast now resists the Commission’s statutory authority to vindicate these federal policies.
At the outset, we note that any assertion the Commission lacks the requisite statutory authority over
providers of Internet broadband access services, such as Comcast, has been flatly rejected by the U.S.
Supreme Court. In Brand X, while parties contended that affirming the Commission’s classification of
cable modem service would render the Commission powerless to safeguard consumer interests,” the

4620 FCC Red 14986.

Y Id. at 14987, paras. 2-3. See also National Cable & Telecomms. Ass’n v. Brand X Internet Services, 545 U.S.
967, 996 (2005) (“[TThe Commission remains free to impose special regulatory duties on facilities-based ISPs under
its Title I ancillary jurisdiction.”); Broadband Industry Practices Notice, 22 FCC Rcd at 7896, para. 4 (“The
Commission, under Title I of the Communications Act, has the ability to adopt and enforce the net neutrality
principles it announced in the Internet Policy Statement.”).

* Internet Policy Statement, 20 FCC Red at 14988, para. 4 (emphasis omitted).
Y 1d.

0 Id. at 14988, n.15.

U Id. at 14988, para. 5.

2 1d.

> Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities; Universal Service
Obligations of Broadband Providers, Review of Regulatory Requirements for Incumbent LEC Broadband
Telecommunications Services;, Computer 111 Further Remand Proceedings: Bell Operating Company Provision of
Enhanced Services; 1998 Biennial Regulatory Review — Review of Computer 11l and ONA Safeguards and
Requirements, Conditional Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. § 160(c)
with regard to Broadband Services Provided via Fiber to the Premises; Petition of the Verizon Telephone
Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broadband Services
Provided via Fiber to the Premises; Consumer Protection in the Broadband Era, WC Docket No. 04-242, 05-271,
CC Docket Nos. 95-20, 98-10, 01-337, 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red
14853, 14853, para. 1 (2005) (Wireline Broadband Order), petitions for review denied, Time Warner Telecom, Inc.
v. FCC, 507 F.3d 205 (3d Cir. 2007).

> Id. at 14907, para. 96.

> See Brief for the Respondents States and Consumer Groups in Opposition to Petitioners at 36, 38—39, Brand X,
545 U.S. 967 (2005) (Nos. 04-277, 04-281); Brief of the National Association Of Regulatory Utility Commissioners
7
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Court specifically stated that “the Commission has jurisdiction to impose additional regulatory
obligations [on information service providers] under its Title I ancillary jurisdiction to regulate interstate
and foreign communications, see §§ [47 U.S.C.] 151-161,”*° and that “the Commission remains free to
impose special regulatory duties on facilities-based ISPs under its Title I ancillary jurisdiction.””’

15. Comcast nevertheless argues that the Commission cannot exercise jurisdiction over its
interference with peer-to-peer TCP connections (the subject of the pending complaint) because such
authority must be ““ancillary’ to something, but here it is not clear what that something might be.”™ As
Comcast recognizes (albeit implicitly), the Act gives the Commission “broad authority” under its
ancillary authority to regulate interstate and foreign communications “even where the Act does not
‘apply.””® Yet as muddy as the legal waters may seem to Comcast, we think our ancillary authority to
enforce federal policy is quite clear. Peer-to-peer TCP connections provided through Comcast’s
broadband Internet access service are undoubtedly a form of “communication by wire,”' so the subject
matter at issue here clearly falls within the Commission’s general jurisdictional grant under Title I. And
though our exercise of authority must be “reasonably ancillary to the effective performance™® of the
Commission’s responsibility for “something,”® first and foremost, the “something” Comcast is looking
for is right in the Act itself — it is the national Internet policy enshrined in section 230(b) of the Act.**
When Congress drafted a national Internet policy in 1996, it did not do so on an empty tablet. Instead,
Congress inscribed these policies into section 230 of the Communications Act®® — the very same Act that
established this Commission as the federal agency entrusted with “regulating interstate and foreign
commerce in communication by wire.”®® As Congress was no doubt aware, section 1 of the Act requires

as Amicus Curiae Supporting Respondents and Affirmance of the Decision Below at 9, Brand X, 545 U.S. 967
(2005) (Nos. 04-277, 04-281).

0545 U.S. at 976.
T 1d. at 996.

¥ Comcast Comments at 53; see also Comcast Response Letter at 13—15; Time Warner Reply Comments at 15
(“[TThe Commission’s authority to regulate broadband providers’ network management practices is uncertain as a
general matter.”).

% United States v. Southwestern Cable Co., 392 U.S. 157, 172 (1968) (Southwestern Cable Co.).
0 AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 380 (1999).

147 U.S.C. § 152(a).

82 Southwestern Cable Co., 392 U.S. at 178.

83 See Midwest Video Corp. v. FCC, 571 F.2d 1025, 1040 (8th Cir. 1978) (“To be ‘reasonably ancillary,’ the
Commission’s rules must be reasonably ancillary to something.”), aff’d, FCC v. Midwest Video Corp., 440 U.S. 689,
696 (1979) (Midwest Video II).

447 U.S.C. § 230(b). The requirements that a subject falls with the Commission’s general jurisdictional grant
under Title I and that the regulations are reasonably ancillary to the effective performance of one of the
Commission’s statutory responsibilities have been a solid foundation for the Commission’s ancillary authority for
forty years. See Southwestern Cable Co., 392 U.S. at 178; American Library Ass’n v. FCC, 406 F.3d 689, 691-92
(D.C. Cir. 2005).

8 See Telecommunications Act of 1996, Pub. L. 104-104, § 509, 110 Stat. 56, 137 (1996) (“Title II of the
Communications Act of 1934 (47 U.S.C. 201 ef seq.) is amended by adding at the end the following new
section . ...”).

6 47U.S.C. § 151; Midwest Video II., 440 U.S. at 696 (“The Commission derives its regulatory authority from the
Communications Act of 1934.”); Southwestern Cable Co., 392 U.S. at 168 (“[The Commission is the] single
Government agency with unified jurisdiction and regulatory power over all forms of electrical communication.”
(internal quotation marks omitted)).
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the Commission to “execute and enforce the provisions of [the] Act.”” To carry out this responsibility,
section 4(i) empowers the Commission to “issue such orders . . . as may be necessary in the execution of
its functions.”® Given section 230’s placement within the Act, we think that the Commission’s ancillary
authority to take appropriate action to further the policies set forth in section 230(b) is clear.”

16. Aside from section 230, we also find that exercising jurisdiction over the complaint is
reasonably ancillary to our authority under six other separate statutory provisions: Section 1 of the
Communications Act,”® section 201 of the Act,”" section 706 of the Telecommunications Act of 1996,
section 256 of the Act,” section 257 of the Act, and section 601(4) of the Act.”* Section 1 of the Act
directs the Commission “to make available, so far as possible, to all the people of the United States . . . a
rapid, efficient, Nation-wide, and world-wide wire and radio communication service with adequate
facilities at reasonable charges.””> We conclude that acting on the complaint is reasonably ancillary to
this delegation of authority in several ways.”® First, prohibiting unreasonable network discrimination

%7 Id. (The Commission “shall” perform these functions.); 47 U.S.C. § 152(a) (“The provisions of this act shall apply
to all interstate and foreign communications by wire or radio . . . .”).

%847 U.S.C. § 154(i); see also 47 U.S.C. § 303(r) (authorizing the Commission “from time to time, as public
convenience, interest, or necessity requires . . . [to] prescribe such restrictions and conditions, not inconsistent with
law, as may be necessary to carry out the provisions of this Act.”); cf. Southwestern Cable Co., 392 U.S. at 182
(White, J., concurring in the result) (“[T]The Commission is authorized to regulate wire communications to
implement the ends of §§ 301 and 303 ....” (emphasis added)).

% We reject Comcast’s argument that “Congress chose a specific tool for implementing” the policy set forth in
section 230(b)(3) — “civil immunity from damages for service providers and users that restrict access to certain
content, in this case objectionable material” — and that the alleged choice of that tool somehow restricts the
Commission’s authority to act here. Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs,
Comcast Corporation, to Marlene H. Dortch, Secretary, FCC, Attach. at 35 (July 10, 2008) (Comcast Ex Parte)
(citing 47 U.S.C. § 230(c)). Section 230(b) sets out the “policy of the United States” rather than the purpose of a
particular section, see, e.g., 47 U.S.C. § 628(a), suggesting that the policies of section 230(b) go beyond the
procedures detailed in sections 230(c)—(d). Indeed, we have twice before specifically relied on this authority to
strike state regulations that conflict with federal policy, see Vonage Order, 19 FCC Red at 22426, para. 35 (“In the
case of section 230, Congress articulated a very broad policy regarding the ‘Internet and other interactive computer
service’ without limitation to content-based services. Through codifying its Internet policy in the Commission’s
organic statute, Congress charged the Commission with the ongoing responsibility to advance that policy consistent
with our other statutory obligations™); Petition for Declaratory Ruling that Pulver.com’s Free World Dialup is
Neither Telecommunications nor a Telecommunications Service, WC Docket No. 03-45, Memorandum Order and
Opinion, 19 FCC Red 3307, 3318-19, para. 18 (2004). Furthermore, Comcast’s assertion that the statute, read as a
whole, is designed to maximize the ability of “network operators to employ mechanisms to restrict access to . . .
certain content,” Comcast Ex Parte at 35, falls wide of the mark given the statute’s emphasis on “maximiz[ing] user
control” and “empower[ing]” parents. 47 U.S.C. § 230(b)(3)—(4). Indeed, Comcast’s argument is particularly inapt
in a case, such as this, in which the network operator impedes customers’ access to content without even informing
those customers of its practices.

47US.C. § 151.
M47U.S.C. §201.
2 47U.S.C. § 157 nt.
47U.S.C. § 256.
47U.S.C. §601.
P47US8.C. § 151.

7% Despite Comcast’s argument that the Commission’s authority must be ancillary to a “specified statutorily
mandated responsibility,” Comcast Ex Parte at 28, and that section 1 imposes no such responsibility on the
Commission, id. at 29-30, the Commission has previously relied on section 1 as the “something” to which our
ancillary authority must be ancillary. Perhaps more to the point, the D.C. Circuit also disagrees with Comcast. That
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directly furthers the goal of making broadband Internet access service both “rapid” and “efficient.” The
practice of inhibiting consumer access to certain content and applications has the obvious effect of
making the service slower even when doing so would not necessarily ease network congestion.”” Such
practices also could make both the specific service, and Internet communications as a whole, less
efficient. For example, to the extent that Comcast is using TCP reset packets in a different manner than
they were intended to be used, and service providers respond by modifying their services to circumvent
Comcast’s efforts, that could undermine the usefulness and reliability of reset packets in general, and
hinder the efficiency of the network.” Finally, we find that exercising jurisdiction over the complaint
would promote the goal of achieving “reasonable charges.” For example, if cable companies such as
Comcast are barred from inhibiting consumer access to high-definition on-line video content, then, as
discussed above, consumers with cable modem service will have available a source of video
programming (much of it free) that could rapidly become an alternative to cable television. The
competition provided by this alternative should result in downward pressure on cable television prices,
which have increased rapidly in recent years.

17. Additionally, we find that exercising authority over the complaint is reasonably ancillary to
our authority under section 201 of the Act. That section provides that “[a]ll charges, practices,
classifications, and regulations for and in connection with [common carrier] service, shall be just and
reasonable, and any such charge, practice, classification, or regulation that is unjust or unreasonable is
hereby declared to be unlawful.”” Exercising jurisdiction over the complaint is reasonably ancillary to
our section 201 authority in several ways. When Comcast interferes with its users’ ability to upload
content, the computer attempting to download that content will look for another source. In some cases,
that other source will be a computer connected to a common carrier’s network, such as a computer of a
DSL customer. The DSL provider may be offering the broadband service itself as a common carrier

court has noted that “[o]ne of [the Commission’s] responsibilities is to assure a nationwide system of wire
communications services at reasonable prices,” Computer & Communications Industry Ass’n v. FCC, 693 F.2d 198,
212-13 (D.C. Cir. 1982) (emphasis added), and that circuit and others have consequently upheld actions premised
on our section 1 ancillary authority. See id.; Rural Tel. Coal. v. FCC, 838 F.2d 1307, 1315 (D.C. Cir. 1988)
(holding that the Commission acted reasonably when it adopted a universal service funding mechanism pursuant to
its authority under section 1); GTE Serv. Corp. v. FCC, 474 F.2d 724, 730-31 (2d Cir. 1973) (upholding
Commission’s section 1 authority, and noting that the “courts . . . have uniformly and consistently interpreted the
Act to give the Commission broad and comprehensive rule-making authority in the new and dynamic field of
electronic communication”); Gen. Tel. Co. of the Southwest v. United States, 449 F.2d 846, 854-55 (5th Cir. 1971)
(upholding regulation of cable ownership based on the Commission’s “overriding responsibility” to carry out section
1’s goals); see also IP-Enabled Services, E911 Requirements for IP-Enabled Service Providers, WC Docket Nos.
04-36, 05-196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10245, 10262—63, para. 29
(2005) (VolIP E911 Order) (finding that Title I satisfies both prongs of the standard for asserting ancillary
jurisdiction, in this case to impose 911 obligations on providers of interconnected VoIP service).

Contrary to Comcast’s suggestion, the Supreme Court has never rejected section 1 as a basis for our ancillary
jurisdiction — at issue in FCC v. Midwest Video Corp., 440 U.S. 689 (1979), was a regulation that the Commission
had promulgated as ancillary to its broadcasting responsibilities (Title III), and the Court struck down that regulation
because it effectively imposed a common carrier regime on cable systems, which Congress had “outright reject[ed]”
in other statutory provisions, id. at 708—09. Comcast’s reliance on other cases for the same point is similarly flawed.
See Motion Picture Ass’n of Am. v. FCC, 309 F.3d 796, 804-05 (D.C. Cir. 2002) (holding that section 1 does not
encompass regulation of program content); Am. Library Ass’n, 406 F.3d at 700 (holding that ancillary authority
“does not encompass the regulation of consumer electronics products . . . when those devices are not engaged in the
process of radio or wire transmission”).

7 See infra para. 48.

78 See Testimony of David Reed, Adj. Professor, Massachusetts Institute of Technology, Broadband Network
Management Practices En Banc Public Hearing, at 2 (Feb. 25, 2008) (Reed Testimony) (noting that the Internet’s
“congestion control techniques can only work well if they are standardized across the entire Internet.”).
" 47U.S.C. § 201(a).
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service, in addition to offering other services as common carrier services.® In that circumstance,
Comcast’s actions impose costs on the DSL provider by burdening its network with traffic it otherwise
would not have carried. Depending on the amount of traffic that is shifted in this way, the DSL provider
may need to purchase or build additional capacity, incurring additional costs. Thus, Comcast’s actions
would have implications for the DSL provider’s charges and the arrangements it must make pursuant to
section 201. In addition, the terms of the agreement pursuant to which the DSL provider exchanges
traffic could call for increased payments by the DSL provider for the increase in traffic its users are
generating — an increase caused by Comcast. Consequently, Comcast may be able to lower its own costs
by diverting this traffic, and thereby potentially lower the costs of its retail broadband Internet access
service, while increasing the costs of its Title II-regulated competitors with whom it interconnects. In
short, the company’s conduct, which shifts the costs and burdens of carrying traffic away from Comcast
and onto Title II carriers, is a practice that directly impacts Title II carriers and thus implicates our section
201 authority.

18. We also find that exercising authority over the complaint is reasonably ancillary to our
authority under section 706 of the Telecommunications Act.*' That section provides that the
“Commission shall encourage the deployment on a reasonable and timely basis of advanced
telecommunications capability to all Americans.” For purposes of this section, Congress defined
“advanced telecommunications capability” as “high-speed, switched, broadband telecommunications
capability that enables users to originate and receive high-quality voice, data, graphics, and video
telecommunications using any technology” and “without regard to any transmission media or
technology.” Exercising jurisdiction over the complaint is reasonably ancillary to our section 706
authority in several ways. First, the practice of degrading consumer ability to share or access video
content effectively results in the limiting of “deployment” of an “advanced telecommunications
capability,” i.e., the ability “to originate and receive high-quality . . . video telecommunications using any

% In the Wireline Broadband Order, the Commission permitted certain facilities-based carriers to choose whether to
offer the transmission portion of wireline broadband Internet access service as non-common carriage or common
carriage. 20 FCC Rced at 14902, para. 94; Petition of ACS of Anchorage, Inc. Pursuant to Section 10 of the
Communications Act of 1934, as Amended (47 USC Section 160(c)), for Forbearance from Certain Dominant
Carrier Regulation of Its Interstate Access Services, and for Forbearance from Title II Regulation of its Broadband
Services, in the Anchorage, Alaska, Incumbent Local Exchange Carrier Study Area, WC Docket No. 06-109,
Memorandum Opinion and Order, 22 FCC Rcd 16304, 1633940, paras. 75, 80 (2007).

81 Comcast notes that the Commission has not interpreted section 706 to constitute an independent grant of
authority. See Comcast Ex Parte at 31 (citing, inter alia, Deployment of Wireline Services Offering Advanced
Telecommunications Capability; Petition of Bell Atlantic Corporation for Relief from Barriers to Deployment of
Advanced Telecommunications Services, Petition of U.S. West Communications, Inc. for Relief from Barriers to
Deployment of Advanced Telecommunications Services, Petition of Ameritech Corporation to Remove Barriers to
Investment in Advanced Telecommunications Technology, Petition of the Alliance for Public Technology Requesting
Issuance of Notice of Inquiry and Notice of Proposed Rulemaking to Implement Section 706 of the 1996
Telecommunications Act; Petition of the Association for Local Telecommunications Services (ALTS) for a
Declaratory Ruling Establishing Conditions Necessary to Promote Deployment of Advanced Telecommunications
Capability under Section 706 of the Telecommunications Act of 1996, Southwestern Bell Telephone Company,
Pacific Bell, and Nevada Bell Petition for Relief from Regulation Pursuant to Section 706 of the
Telecommunications Act of 1996 and 47 U.S.C. § 160 for ADSL Infrastructure and Service, CC Docket Nos. 98-
147,98-11, 98-26, 98-32, 98-15, 98-78, 98-91, RM 9244, Memorandum Opinion and Order, and Notice of Proposed
Rulemaking, 13 FCC Rcd 24012, 2404748, para. 77 (1998)). Although this is accurate, section 706 does impose a
responsibility on the Commission to “encourage the deployment . . . of advanced telecommunications capability,” 47
U.S.C. § 157 nt, and the Commission may use its ancillary authority to execute that responsibility and promote that
objective. See infra para. 22.

%247U.8.C. § 157 nt.

A
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technology.”™ Second, we predict that prohibiting network operators from blocking or degrading
consumer access to desirable content and applications on-line will result in increased consumer demand
for high-speed Internet access and, therefore, increased deployment to meet that demand. In particular,
we agree with Free Press that the unimpeded availability of high-definition content on-line will lead to
increased adoption of broadband Internet access, as well as consumer demand for network upgrades that
would result in higher speeds that would allow such content to be accessed more quickly.® Similarly,
ensuring that consumers have unimpeded access to such content and applications will promote the
availability of such content and applications. Put another way, the expenditure of both creative and
financial capital on such content and applications is much less likely if large numbers of Internet users
will be unable to access them in an unfettered manner.

19. We also find that exercising authority over the complaint is reasonably ancillary to our
authority under section 256 of the Act.*® That provision’s purposes are “to promote nondiscriminatory
accessibility by the broadest number of users and vendors of communications products and services to
public telecommunications networks used to provide telecommunications services” and “to ensure the
ability of users and information providers to seamlessly and transparently transmit and receive
information between and across telecommunications networks.”’ To achieve these goals, section 256
directs the Commission, among other things, to “establish procedures for Commission oversight of
coordinated network planning by telecommunications carriers and other providers of telecommunications
service for the effective and efficient interconnection of public telecommunications networks used to
provide telecommunications services.”™ The provision also authorizes the Commission to participate in
the development of “public telecommunications network interconnectivity standards that promote access
to” networks and services, including “information services by subscribers of rural telephone
companies.”™ We have previously noted that section 256 “affords the Commission adequate authority to
continue overseeing broadband interconnectivity and reliability issues” and does so regardless of the
“legal classification” of the broadband Internet access service at issue.”” Even assuming that Comcast’s
cable plant-based Internet access network is not, when viewed in isolation, a “public telecommunications
network,” it clearly interconnects with such networks. For example, a Comcast customer who subscribes
to a voice over Internet Protocol (VoIP) service may utilize that service to call a customer using a
traditional land-line telephone connected to the public switched telephone network. Comcast customers
can also share content with customers of local exchange carriers, whose networks are used to provide
telecommunications services (in addition to information services) and are thus “public
telecommunications networks.” Moreover, as described above, Comcast’s network management
practices have the effect of shifting traffic to other carriers’ telecommunications networks. It is therefore
a reasonable exercise of the Commission’s authority ancillary to section 256 to promote the ability of
Comcast customers and customers of other networks, including public telecommunications networks, to
share content and applications with each other, without facing operator-erected barriers, i.e., to
“seamlessly and transparently transmit and receive information,”' and without allowing Comcast to shift
costs and burdens to those networks.

8 1d.

% Letter from Marvin Ammori, General Counsel, Free Press, to Marlene H. Dortch, Secretary, FCC, Attach. 1 at 22
(June 12, 2008) (Free Press Ex Parte).

%647 U.S.C. § 256.

47U.8.C. § 256(a).

%47 U.8.C. § 256(b)(1).

%47 U.8.C. § 256(b)(2).

* Wireline Broadband Order, 20 FCC Red at 14919, para. 120.

147 U.S.C. § 256(a)(2).
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20. In addition, exercising authority over the complaint is reasonably ancillary to the
Commission’s responsibilities under section 257 of the Act. Section 257 mandates that the Commission
conduct an ongoing review to identify and eliminate “market entry barriers for entrepreneurs and other
small businesses in the provision and ownership of telecommunications services and information services,
or in the provision of parts or services to providers of telecommunications services and information
services.””* The underlying purposes of Section 257 are “to promote the policies and purposes of this
[Communications] Act favoring a diversity of media voices, vigorous economic competition,
technological advancement, and promotion of the public interest, convenience, and necessity.
Historically, “the innovation and explosive growth of the Internet [has been] directly linked to its
particular architectural design.”® Thus, “variances from those standard protocols and practices damages
the Internet as a whole,”” including the ability of entrepreneurs to enter the market with new Internet
services. Contravention of these standard protocols and practices through discriminatory conduct thus
erects barriers to entry that would not otherwise exist. Entreprencurs are no longer able to design new
services and technologies around known protocols and standards, but must spend considerable time and
resources in an effort to accommodate Comcast’s particular network management practices — a task
made all the more difficult by the company’s obfuscation regarding its actual practices.”® By exercising
authority over this complaint, we are able to ensure that Comcast’s actions do not inappropriately hinder
entry by “entrepreneurs and other small businesses in the provision and ownership of telecommunications
services and information services.” In addition, by facilitating such entry, we also promote the Act’s
policies favoring “a diversity of media voices” and “technological advancement.”

9993

21. Our decision to exercise ancillary authority in this manner is also appropriate to advance the
policy set forth in section 601 of the Act to “assure that cable communications provide and are

247 U.S.C. §§ 257(a), (c).
% 47U.S.C. § 257(b).

o4 Testimony of Lawrence Lessig, C. Wendell and Edith M. Carlsmith Professor of Law, Stanford Law School,
Senate Committee on Commerce, Science and Transportation Hearing on “Network Neutrality,” at 1 (Feb. 7, 2006);
see also, e.g., id. at 4 (“[1]f you consider some of the most important innovations in this history of the Internet —
from the development of the World Wide Web by a Swiss researcher at CERN, to the first peer-to-peer instant
messaging chat service, ICQ, developed by a young Israeli, to the first web based (or HTML-based) email,
HoTMailL, developed by an Indian immigrant — these are all innovations by kids or non-Americans: outsiders to
the network owners. This diversity of innovators is no accident. By minimizing the control by the network itself,
the ‘end-to-end’ design maximizes the range of competitors who can innovate for the network. Rather than
concentrating the right to innovate in a few network owners, the right to innovate is open to anyone, anywhere. That
architecture, in turn, has created an astonishing range of important and economically valuable innovation. Here, as
in many other contexts, competition has produced growth. And that competition was assured by the network’s
design.”); Testimony of Vinton G. Cerf, Vice President and Chief Internet Evangelist, Google, Inc., Senate
Committee on Commerce, Science, and Transportation Hearing on “Network Neutrality,” at 2 (Feb. 7, 2006) (“The
Internet’s open, neutral architecture has proven to be an enormous engine for market innovation, economic growth,
social discourse, and the free flow of ideas. The remarkable success of the Internet can be traced to a few simple
network principles — end-to-end design, layered architecture, and open standards — which together give consumers
choice and control over their online activities.”); Testimony of Lawrence Lessig, C. Wendell and Edith M.
Carlsmith Professor of Law, Stanford Law School, Senate Committee on Commerce, Science and Transportation
Hearing on “The Future of the Internet,” at 3 (Apr. 22, 2008) (“The original Internet achieved this architecture of
competition unintentionally. The framers of the network’s original design were not economists. They were not
focused on building an engine of economic growth. Yet that was the consequence of a technical design intended to
facilitate development flexibility. A network designed to enable anyone to develop new applications to run was also
a network designed to maximize competition among applications and content.”).

% Reed Testimony at 1-3.

% See, e. g., Vuze Petition at 11; Vuze Reply Comments at 7-8; EFF Reply Comments at 5—6.
13



Federal Communications Commission FCC 08-183

encouraged to provide the widest possible diversity of information sources and services to the public.”’

As Free Press correctly observes,”™ this directive is not limited to “cable services” as defined by section
602,” but applies more broadly to “cable communications.” Indeed, in amending Title VI, Congress
recognized the “substantial governmental and First Amendment interest in promoting a diversity of views
provided through multiple technology media.”'™ We thus interpret “cable communications” in this
instance to include those communications, such as peer-to-peer transfers, facilitated by broadband Internet
access service provided by cable operators such as Comcast.'”" To the extent that our adjudicatory action
promotes a diversity of information sources for Comcast’s end users by enabling them to access more
casily a wider variety of content than Comcast previously allowed, this core purpose of Title VI of the
Act is satisfied by our assertion of authority in this area.

22. Although Comcast complains that it is insufficient for the Commission’s exercise of its
authority to be reasonably ancillary to a statutory policy or objective, the U.S. Supreme Court has held
otherwise. In United States v. Midwest Video Corp.,'” a regulated party advanced a similar argument to
Comcast’s. “Respondent . . . contends . . . §§ 1 and 303(g) [of the Act] merely state objectives without
granting power for their implementation.”'” The Court, however, held that the exercise of authority in
that case was “founded on those provisions for the policies they state, and not for any regulatory power
they might confer.” Rather, the Court explained that “[t]he regulatory power itself may be found . . . in
47 U.S.C. §§ 152(a), 303(r).”'™ So too here. Likewise, the U.S. Court of Appeals for the District of
Columbia Circuit upheld, in Computer & Communications Industry Ass’'n v. FCC,'” the Commission’s
regulation of wire communications solely in order to further the Title I goal of “assur[ing] a nationwide
system of wire communications services at reasonable prices.”'”®

23. One peculiarity with Comcast’s jurisdictional argument is that even many of Comcast’s allies
admit Commission authority here. Hands Off the Internet, for example, vigorously opposes any
rulemaking regarding network management practices,'”’” but admits that “[i]t goes without saying that the
[Commission] may take whatever action it deems necessary to ensure” that “network broadband operators

747 U.S.C. § 521(4).
%8 See Free Press Ex Parte at 31.

% See 47 U.S.C. § 522(6) (defining “cable service” as “(A) the one-way transmission to subscribers of (i) video
programming, or (ii) other programming service, and (B) subscriber interaction, if any, which is required for the
selection of use of such video programming or other programming service”).

1% Cable Television Consumer Protection and Competition Act of 1992, Pub. L. 102-385, § 2(a)(6), 106 Stat. 1460,
1461 (Oct. 5, 1992), codified at 47 U.S.C. § 521 nt (emphasis added).

1 See also Inquiry Concerning High-Speed Access to the Internet over Cable and Other Facilities; Internet Over
Cable Declaratory Ruling; Appropriate Regulatory Treatment for Broadband Access to the Internet Over Cable
Facilities, GN Docket No. 00-185, CS Docket No. 02-52, Declaratory Ruling and Notice of Proposed Rulemaking,
17 FCC Rced 4798, 4855, para. 115 (2002) (Cable Modem Declaratory Ruling) (citing, inter alia, 47 U.S.C. § 521 as
part of the legal basis for determination that cable modem service was properly classified as an “interstate
information service,” rather than a “cable service”); id. at 4860, para. 133 (same).

192406 U.S. 649 (1972).

"% Id. at 669 n.28.

104 Id.

195693 F.2d 198 (D.C. Cir. 1982).

1% 4. at 213; see also Rural Tel. Coal., 838 F.2d at 1315.

197 Hands Off the Internet Comments at 7—14.
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act consistently with the Commission’s four [Internet Policy Statement] principles.”'® Indeed, Comcast
itself admitted Commission jurisdiction over its network management practices in litigation before the
U.S. District Court for the Northern District of California. There Comcast urged the court to hold
litigation in abeyance because “[a]ny inquiry into whether Comcast’s P2P management is unlawful falls
squarely within the FCC’s subject matter jurisdiction.”'®” And following Comcast’s lead, the court
granted Comcast’s request for a stay, finding that “the reasonableness of a broadband provider’s network
management practices . . . has, however, been firmly placed within the jurisdiction of the Federal
Communications Commission . . . , an administrative agency whose authority to regulate internet
broadband access companies’ services is well-established.”''’ The courts of equity have long frowned on
a party making representations to one tribunal, benefiting from those representations, and then turning
around to assert precisely the opposite claims to a second tribunal.''" We are similarly disturbed at
Comcast’s conduct here and find it all the more reason to dismiss Comcast’s jurisdictional challenge as
meritless.

24. Comcast makes one last point about our authority to enforce federal policy that turns us to a
third federal policy inscribed in the Act: The policy “to preserve the vibrant and competitive free market
that presently exists for the Internet and other interactive services, unfettered by Federal or State
regulation.”"> According to Comcast, this policy shows “the clear intent of Congress that the Internet not
be regulated” and that the Commission has no legal authority to adjudicate the present dispute.'"
Comcast places too much weight on the last few words of this federal policy, and we reject Comcast’s
construction of this language.

25. First, the policy embodied in this provision cannot reasonably be read to prevent any
governmental oversight of providers of broadband Internet access services. As an historical matter, when
this language was enacted, the “market that presently exist[ed] for the Internet and other interactive
services” substantially consisted of dial-up Internet access service, provided over telephone networks.
The Commission applied extensive common carrier regulation to the underlying telecommunications
services. In addition, at that time facilities-based carriers were subject to regulation with respect to their
enhanced services offering pursuant to the Computer Inquiries decisions."™* Tt is inconceivable that

198 Jd. at 3. Hands Off the Internet also refers to the “FCC’s clear ability to regulate these issues within its existing
authority under Title I of the Communications Act.” Id.

19 Comcast Motion for Judgment at 10; Defendants’ Reply Memorandum in Support of Motion for Judgment on the
Pleadings at 3, Hart v. Comcast of Alameda, No. C-07-06350-PJH (N.D. Cal. May 28, 2008) (Comcast Reply
Motion) (“[The] claims that Comcast’s network management practices are “unfair’ or that they are ‘unlawful’
because they violate . . . the FCC’s Internet Policy Statement . . . are squarely in the heartland of the FCC’s primary
jurisdiction.”).

"% Order Granting Request to Stay at 2—3, Hart v. Comcast of Alameda, No. C-07-06350-PJH (N.D. Cal. June 25,
2008).

" See, e.g., Zedner v. United States, 547 U.S. 489, 504 (2006) (“[W]here a party assumes a certain position in a
legal proceeding, and succeeds in maintaining that position, he may not thereafter, simply because his interests have
changed, assume a contrary position.” (quoting Davis v. Wakelee, 156 U.S. 680, 689 (1895)).

1247 U.S.C. § 230(b)(2), quoted in Comcast Comments at 53 n.153, 54; see also Time Warner Comments at 26;
Comcast Reply Comments at 42—43; Letter from David L. Cohen, Executive Vice President, Comcast, to Kevin J.
Martin, Chairman, FCC, at 2 (Mar. 7, 2008) (Comcast Letter on Authority), attached to Letter from Kathryn A.
Zachem, Vice President of Regulatory Affairs, Comcast, to Marlene H. Dortch, Secretary, FCC (Mar. 11, 2008).

113 Comcast Letter on Authority at 2; see also Katherine A. Zachem, Vice President of Federal Regulatory Affairs,
Comcast Corporation, to Marlene H. Dortch, Secretary, FCC, Attach. at 17 (Feb. 26, 2008) (Comcast Hearing
Remarks) (terming this provision the government’s “deregulatory policy for the Internet”).

14 See Amendment of Section 64.702 of the Commission’s Rules and Regulations, Docket No. 20828, Final
Decision, 77 FCC 2d 384 (1980); Amendment of Section 64.702 of the Commission’s Rules and Regulations, Docket
No. 20828, Memorandum Opinion and Order, 84 FCC 2d 50 (1980); Amendment of Section 64.702 of the
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Congress was unaware of or intended to eliminate this regulatory framework given its stated purpose of
“preserv[ing] the vibrant and competitive free market.”'"” Moreover, reading the provision to forbid any
governmental oversight of providers of broadband Internet access services would conflict with numerous
other policies in the Act. Look no further than section 230(d) of the Act, which requires providers of
“interactive computer service” (including providers of “a service or system that provides access to the
Internet”' ') to “notify [a new] customer” that certain technologies for filtering Internet content are
commercially available.'"”

26. Second, the Commission has previously rejected any reading of section 230(b)(2) that would
place a flat-out ban on any government action that might affect the Internet and the market for broadband
Internet access services. In the VoIP Number Portability Order,"® for example, the Commission noted
that the “Act necessarily has many goals” and rejected a reading of section 230(b)(2)’s policy that would
prevent the imposition of local number portability on interconnected VoIP service providers, reasoning
that that section was not meant to displace the policy of “preserv[ing] an efficient numbering
administration system that fosters competition among all communications services in a competitively
neutral and fair manner.”'"” Similarly, in the VoIP CPNI Order,"® the Commission rejected a reading of
section 230(b)(2) that would have prevented the extension of consumer privacy protections to
interconnected VolIP services.'””' And in the VoIP 911 Order,122 the Commission found that section
23 0(b?2(32) was not a barrier to requiring interconnected VolIP providers to provide 911 service to their end
users.

27. Finally, we note that any doubt regarding our jurisdiction to adjudicate the Free Press
Complaint is laid to rest because Comcast has waived the argument. Two years ago, in a merger
proceeding involving Comcast, Adelphia, and Time Warner Cable, the Commission examined Free
Press’s allegations that the transaction would “likely result in anticompetitive conduct or interference with

Commission’s Rules and Regulations, Docket No. 20828, Memorandum Opinion and Order on Further
Reconsideration, 88 FCC 2d 512 (1981) (collectively, Computer II rules); see generally Computer & Commc ns
Indus. Ass’n, 693 F.2d 198 (upholding Computer Il rules); Wireline Broadband Order, 20 FCC Rced at 1486673,
paras. 21-31.

11347 U.S.C. § 230(b)(2) (emphasis added).
1047 US.C. § 230(H)(2).
1747 US.C. § 230(d).

"8 Telephone Number Requirements for IP-Enabled Services Providers; Local Number Portability Porting Interval
and Validation Requirements, IP-Enabled Services; Telephone Number Portability;, CTIA Petitions for Declaratory
Ruling on Wireline-Wireless Porting Issues;, Numbering Resource Optimization, WC Docket Nos. 07-243, 07-244,
04-36, CC Docket Nos. 95-116, 99-200, Report and Order, Declaratory Ruling, Order on Remand, and Notice of
Proposed Rulemaking, 22 FCC Red 19531 (2007), petition for review pending.

"9 1d. at 19548 n.101.

120 Implementation of the Telecommunications Act of 1996: Telecommunications Carriers’ Use of Customer
Proprietary Network Information and Other Customer Information, IP-Enabled Services, CC Docket No. 96-115,
WC Docket No. 04-36, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Red 6927 (2007).

121 14 at 6957 n.188.
12 YoIP E911 Order, 20 FCC Red 10245.

12 Id. at 10262, para. 29 n.95; see also Universal Service Contribution Methodology et al., WC Docket Nos. 06-122,
04-36, CC Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-200, 95-116, 98-170, NSD File No. L-00-72, Report and
Order and Notice of Proposed Rulemaking, 21 FCC Rcd 7518, 7543 n.166 (2006) (rejecting a similar idea in
imposing universal service contribution obligations on providers of interconnected VoIP), pet. for review granted in
part and order vacated in part on other grounds sub nom. Vonage Holdings Corp. v. FCC, 489 F.3d 1232 (D.C. Cir.
2007).
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subscriber access to Internet content or applications on the part of either Time Warner or Comcast.”'**

Although we did not find the evidence sufficient to warrant the strictures Free Press sought on the
resulting companies, we nevertheless provided that “[i]f in the future evidence arises that any company is
willfully blocking or degrading Internet content, affected parties may file a complaint with the
Commission,”'* and noted that Commission’s Internet Policy Statement “contains principles against
which the conduct of Comcast[ and] Time Warner . . . can be measured.”'*® Comcast did not petition the
Commission to reconsider its ability to adjudicate such complaints, nor did it seek judicial review.
Rather, it consummated the transaction as approved. As a result, the company is now barred from
challenging our ability to adjudicate the complaint filed by Free Press, which is precisely the type of
complaint discussed in the Adelphia/Time Warner/Comcast Order.””’ This conclusion is particularly apt
given that Free Press was a party to that proceeding and relied on these assurances in deciding not to seek
reconsideration or judicial review.'”® It would be entirely unfair for us to reverse course now in response
to jurisdictional objections presented by another party to that proceeding, Comcast. Indeed, it would be
akin to the famous example of Lucy pulling away the football just as Charlie Brown is about to kick it.

B. Our Approach to the Present Controversy

28. Congress has given federal agencies wide berth to determine how best to order their own
proceedings,'” and Congress has specifically given the Commission the authority to “conduct its
proceedings in such manner as will best conduce to the proper dispatch of business and to the ends of
justice.”"*" Moreover, the Supreme Court has held:

[P]roblems may arise in a case which the administrative agency could not reasonably
foresee, problems which must be solved despite the absence of a relevant general rule.

124 dpplications for Consent to the Assignment and/or Transfer of Control of Licenses, Adelphia Communications
Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors, to Time Warner Cable Inc. (Subsidiaries),
Assignees, Adelphia Communications Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors and
Transferors, to Comcast Corporation (Subsidiaries), Assignees and Transferees, Comcast Corporation, Transferor,
to Time Warner Inc., Transferee, Time Warner Inc., Transferor, to Comcast Corporation, Transferee, MB Docket
No. 05-192, Memorandum Opinion and Order, 21 FCC Red 8203, 8298, para. 220 (2006) (Adelphia/Time
Warner/Comcast Order). In that order, the Commission approved the acquisition of Adelphia cable systems by
Comcast and Time Warner.

12 Id. at 8298, para. 220.
120 Id. at 8299, para. 223.
27 Cf 47 CFR.§ 1.110.

128 See Letter from Harold Feld, Media Access Project, to the Commission, at 9—10 (July 22, 2008) (Media Access
Project serves as counsel for Free Press in this proceeding and served as counsel for Free Press in the Adelphia
proceeding).

129 See SEC v. Chenery Corp. (Chenery II), 332 U.S. 194, 203 (1947); Owest Services Corp. v. FCC, 509 F.3d 531,
536 (D.C. Cir. 2007) (“Most norms that emerge from a rulemaking are equally capable of emerging (legitimately)
from an adjudication, NLRB v. Bell Aerospace Co., 416 U.S. 267, 294-95 (1974), and accordingly agencies have
‘very broad discretion whether to proceed by way of adjudication or rulemaking,” Time Warner Entertainment Co. v.
FCC, 240 F.3d 1126, 1141 (D.C. Cir. 2001).”); Am. Airlines, Inc. v. Dep’t of Transp., 202 F.3d 788, 797 (5th Cir.
2000) (“Agencies have discretion to choose between adjudication and rulemaking as a means of setting policy.”);
City of Chicago v. FCC, 199 F.3d 424, 429 (7th Cir. 1999) (“An agency can, of course, promulgate its policy
through individual adjudicative proceedings rather than rulemaking.”); Am. Gas Ass’n v. FERC, 912 F.2d 1496,
1519 (D. C. Cir. 1990) (“[A]gency discretion is at its peak in deciding such matters as whether to address an issue
by rulemaking or adjudication.”); see also Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 524
(1978) (“[Flormulation of procedures was basically to be left within the discretion of the agencies to which
Congress had confided the responsibility for substantive judgments.”).

B047 US.C. § 154()).
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Or the agency may not have had sufficient experience with a particular problem to
warrant rigidifying its tentative judgment into a hard and fast rule. Or the problem may
be so specialized and varying in nature as to be impossible of capture within the
boundaries of a general rule. In those situations, the agency must retain power to deal
with the problems on a case-to-case basis if the administrative process is to be effective.
There is thus a very definite place for the case-by-case evolution of statutory standards.
And the choice made between proceeding by general rule or by individual, ad hoc
litigation is one that lies primarily in the informed discretion of the administrative

agency.”'

Given this broad authority, the Commission has often relied on adjudications rather than rulemakings to
enunciate and enforce new federal policy. For example, the Commission first applied its 1965 policy on
comparative broadcast hearings'** in an adjudication'”> — an action later upheld by the D.C. Circuit.'**
Similarly, the Commission adopted the widely respected Carterfone principles via adjudication'*’ and
decided to refine its 1974 policy on children’s programming through individual adjudications rather than
through rules."*

29. Turning to the case at hand, though we recognize that the “function of filling in the interstices
of the Act should be performed, as much as possible, through th[e] quasi-legislative promulgation of
rules,”*” we instead choose to adjudicate disputes regarding federal Internet policy on a case-by-case
basis.””® Our reasons are threefold.

30. First, we proceed cautiously because the Internet is a new medium, and traffic management
questions like the one presented here are relatively novel. In light of those circumstances, we decline to
codify our “judgment into a hard and fast rule” at this time."”” Twelve years ago when Congress passed
the Telecommunications Act of 1996, the broadband industry was still in its infancy, and although the
industry has begun to mature since then, much is still unsettled. For example, as late as 1998, some
speculated that cable providers could never compete effectively with telecommunications carriers for the
broadband Internet access service market,'*” but now cable providers serve the majority of broadband

B Chenery II, 332 U.S. at 202-03 (citing Columbia Broadcasting Sys., Inc. v. United States, 316 U.S. 407, 421
(1942)).

132 See Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393 (1965).

13 Applications of Lorain Community Broadcasting Co., Lorain, Ohio; Allied Broadcasting, Inc., Lorain, Ohio;
Midwest Broadcasting Co., Lorain, Ohio for Construction Permits, Docket No. 16876 File No. BP-16940; Docket
No. 16877 File No. BP-17297; Docket No. 16878 File No. BP-17302, Order, 18 FCC 2d 686 (1969).

% Allied Broadcasting, Inc., v. FCC, 435 F.2d 68 (D.C. Cir. 1970).

133 Use of the Carterfone Device in Message Toll Telephone Service; Thomas F. Carter and Carter Electronics
Corp., Dallas, Tex. (Complainants), v. American Telephone and Telegraph Co., Associated Bell System Companies,
Southwestern Bell Telephone Co., and General Telephone Co. of the Southwest (Defendants), Docket Nos. 16942,
17073, Decision, 13 FCC 2d 420 (1968) (Carterfone Order).

1% See Petition of Action for Children’s Television (ACT) for Rulemaking Looking Toward the Elimination of
Sponsorship and Commercial Content in Children’s Programming and the Establishment of a Weekly 14-Hour
Quota of Children’s Television Programs, Docket No. 19142, Children’s Television Report and Policy Statement,
50 FCC 2d 1 (1974), petition for review denied in Action for Children’s Television v. FCC, 564 F.2d 458 (D.C. Cir.
1977).

137 Chenery II, 332 U.S. at 202; see also Comcast Comments at 44.
%1t is our intent to adjudicate future complaints in this area with dispatch.
13 Chenery II, 332 U.S. at 202.

140 See Comcast Comments at 6 & nn.9—10.
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users in the country."”" And while the packet-switched network of the Internet was once thought too

unreliable for voice communications, the explosion of VoIP service in the last four years has put that
myth to rest. We decline to adopt prophylactic rules at this time because confining our holdings to a
particular set of facts should provide guidance to consumers and the industry without unduly tying our
hands should the known facts change.

31. Second, not only is the Internet new and dynamic, but Internet access networks are complex
and variegated. We thus think it possible that the network management practices of the various providers
of broadband Internet access services are “so specialized and varying in nature as to be impossible to
capture within the boundaries of a general rule.”'*> Comcast, for example, has not been fully forthcoming
about its own practices in the present proceeding, and its fellow providers have also been cryptic as to
their practices. More to the point, the majority of broadband Internet access services are offered not on a
uniform configuration of fiber circuits but on legacy telephone and cable systems, upgraded for purposes
of providing broadband, while others are provided over wireless connections or the electrical grid. This is
not to say that general rules could not apply to all such systems, but only that, given the present record,
we are not certain that a one-size-fits-all approach is good policy.'*

32. Third, we think a case-by-case, adjudicatory approach comports with congressional directives
and Commission precedents. As discussed above,'** federal policy advocates the preservation of the
“vibrant and competitive free market” for Internet and interactive computer services,'* and the
Commission itself has recognized that “broadband services should exist in a minimal regulatory
environment that promotes investment and innovation in a competitive market.”'** Deciding to establish
policy through adjudicating particular disputes rather than imposing broad, prophylactic rules comports
with our policy of proceeding with restraint in this area at this time.'"’

33. To be sure, Comcast correctly notes that the Commission’s discretion to proceed by
adjudication “is not unbounded”'* and that the Supreme Court has held that “there may be situations
where [an agency’s] reliance on adjudication would amount to an abuse of discretion.”'*” Comcast then
sets forth the following standard to evaluate whether our reliance on adjudication here would amount to
such an abuse:

Courts have explained that “[s]uch a situation may present itself where the new standard,
adopted by adjudication, departs radically from the agency’s previous interpretation of

141 See Industry Analysis and Technology Division, Wireline Competition Bureau, High-Speed Services for Internet
Access: Status as of June 2007, Table 2 (Mar. 2008), available at
http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-280906A 1.pdf (last visited July 31, 2008).

2 Chenery II, 332 U.S. at 203.

3 For similar reasons, we also expect to refine further our adjudicative standards in future cases.
14 See supra paras. 24-26.

347 U.S.C. § 230(b)(2).

1 Cable Modem Declaratory Ruling, 17 FCC Red at 4802, para. 5.

7 To the extent that Comcast still sees a conflict between our “numerous, consistent, and successful precedents
regarding the reasons why ‘broadband services should exist in a minimal regulatory environment’” and any
“exercise of Title I authority over network management practices,” Comcast Comments at 44, our reasoned
explanation is this: Our adjudicatory approach allows us to minimize government intervention in the broadband
market without wholly forsaking our responsibility to enforce the other federal policies of section 230(b) of the Act.

148 Comcast Ex Parte at 13.

9 NLRB v. Bell Aerospace Co. Div. of Textron Inc., 416 U.S. 267, 294 (1974) (“[An agency’s] judgment that
adjudication best serves [its] purpose is entitled to great weight.”).
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the law, where the public has relied substantially and in good faith on the previous
interpretation, where fines or damages are involved, and where the new standard is very
broad and general in scope and prospective in application.”"*’

34. The instant proceeding clearly does not fall within this “narrow class of cases.”"' Indeed, far
from satisfying all four of the criteria defining this class, none of the criteria apply in this case. Most
obviously, as explained below, we do not impose any fines or damages on Comcast here. In addition, our
action today does not “depart[] radically from the agency’s previous interpretation of the law” nor does it
involve a situation “where the public has relied substantially and in good faith on [a] previous
interpretation.” When we established a more deregulatory framework for broadband Internet access
services offered by wireline facilities-based providers, we made clear our commitment to take action to
ensure compliance with the principles set forth in the Internet Policy Statement. “Should we see evidence
that providers of telecommunications for Internet access or IP-enabled services are violating these
principles, we will not hesitate to take action to address that conduct.”** This statement was part-and-
parcel of our deregulatory decision as it provided a backstop in the event that providers engaged in
abusive conduct.

35. Indeed, the claim that the Commission has departed “radically” from prior law and that the
company had relied “substantially and in good faith” on that prior law is especially not well-taken coming
from Comcast.'”® As discussed above,"** in a proceeding involving allegations that an acquisition of
Adelphia’s cable systems by Comcast and Time Warner Cable would “likely result in anticompetitive
conduct or interference with subscriber access to Internet content or applications on the part of either
Time Warner or Comcast,” we specifically warned both companies that “[i]f in the future evidence arises
that any company is willfully blocking or degrading Internet content, affected parties may file a complaint
with the Commission.”">> And although that statement alone was clear enough to provide Comcast with
fair notice, the Commission even went further and specifically reminded the company that Commission’s
Internet Policy Statement “contains principles against which the conduct of Comcast, Time Warner, and
other broadband service providers can be measured.”'** As a result, Comcast’s complaint here that it has
not been afforded fair notice and due process is quite remarkable."’

130 Comcast Ex Parte at 13 (quoting Pfaff'v. U.S. Dep’t of Hous. & Urban Dev., 88 F.3d 739, 748 (9th Cir. 1996)
(emphasis added)).

51 Pfaff, 88 F.3d at 748.
132 Wireline Broadband Order, 20 FCC Red at 14907, para. 96.

'3 Because Comcast has long had actual notice of the Commission’s Internet Policy Statement, its further complaint
that the statement was “not published in the Federal Register,” Comcast Ex Parte at 5, is irrelevant. See 5 U.S.C.

§ 552(a)(1).

134 See supra para. 27.

155 Adelphia/Time Warner/Comcast Order, 21 FCC Rcd at 8298, para. 220.
136 Id. at 8299, para. 223.

157 The complaint of the dissent that we should not adjudicate here because our action may have a retroactive effect
is meritless. First, “[r]etroactivity is the norm in agency adjudications no less than in judicial adjudications.” AT&T
Inc. v. FCC, 454 F.3d 329, 332 (D.C. Cir. 2006). Second, in criticizing our citation to Pfaff, which indeed was a
case relied upon by Comcast, the dissent confuses the question of whether an agency may proceed by adjudication
or rulemaking with the distinct question of whether an adjudication may have retroactive effect. And third, any
retroactive effect here would not come close to working a “manifest injustice.” Clark-Cowlitz Joint Operating
Agency v. FERC, 826 F.2d 1074, 1081 (D.C. Cir. 1987) (en banc) (setting forth manifest injustice standard).
Although our remedy may have some retroactive effect, its primary purpose is prospective: To ensure that the
Commission knows exactly what Comcast is doing and will be doing as it transitions away from its current network
management practices — something Comecast has already promised to do — and to monitor Comcast’s compliance
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36. Comcast’s concern, that the Commission is adopting standards “very broad and general in
scope”™® in the context of an adjudication, is similarly unproblematic. For one, as explained above and
reiterated below, we tailor our analysis here to the particulars of the dispute at issue and do not adopt
broad, prophylactic rules."” For another, Comcast presents no evidence that we are attempting to avoid
notice-and-comment rulemaking procedures by proceeding through adjudication. We have been
forthright in seeking public comment on Comcast’s network management practices'® and the public has
been forthcoming in response.'® And besides, Comcast is hardly in a place to complain because it has
had ample opportunity to refute Free Press’s allegations and ample opportunity to make its case.'®
Finally, we note that this factor alone is clearly not sufficient to render an agency’s choice of adjudication
an abuse of discretion. Indeed, Free Press notes that certain agencies, such as the National Labor
Relations Board, “proceed through announcing policy almost exclusively through adjudication.”'®

37. Comcast also suggests that proceeding by adjudication here is improper because the
Commission has previously sought comment on establishing rules for providers of broadband Internet
access services.'® But that suggestion ignores the fact that the Commission was asked to resolve a
particular dispute “regardless of whether those standards previously had been spelled out in a general rule
or regulation,”'® as well as the reasons discussed above for hesitating to adopt broad rules in this context.

38. And to the extent that Comcast implies that our ancillary authority does not extend to
adjudications but rather must first be exercised in a rulemaking proceeding,'® it is simply wrong. The
question of whether the Commission has jurisdiction to decide an issue is entirely separate from the
question of how the Commission chooses to address that issue. Perhaps more to the point, the D.C.

with that commitment. As discussed below, we do not impose any fine or damages on Comcast. Moreover, as
discussed in the text, Comcast is hardly in a position to claim that it “relied on [a] former rule” or that our action
“represents an abrupt departure from well established practice,” Retail, Wholesale & Dep 't Store Union, AFL-CIO v.
NLRB, 466 F.2d 380, 390 (D.C. Cir. 1972), in light of the Commission’s warnings, among other places, in the
Adelphia/Time Warner/Comcast Order. Finally, as discussed above, our decision today advances weighty statutory
interests. See Retail, Wholesale & Dep 't Store Union, 466 F.2d at 390.

% Pfaff;, 88 F.3d at 748.

1133

139 See supra para. 28-32; infra para. 41-53. Thus Comcast is wrong to suggest that we are ““attempt[ing] to
propose legislative policy by an adjudicative order.”” Comcast Ex Parte at 16 n. 110 (quoting First Bancorporation
v. Board of Governors of the Federal Reserve System, 728 F.2d 434, 438 (10th Cir. 1984)). In First
Bancorporation, the court struck the agency policy only because “the [agency’s] order contain[ed] no adjudicative
facts having any particularized relevance to the petitioner.” 728 F.2d at 438.

10 See supra para. 11.

1! The Commission has received over 6,500 comments since the Wireline Competition Bureau sought comment on
January 14, 2008 in Docket No. 07-52. Cf. New York State Comm’n, 749 F.2d at 815 (“[T]o remand solely because
the Commission labeled the action a declaratory ruling would be to engage in an empty formality: the Commission
gave adequate notice and received comments from over 25 interested parties. The arguments raised in the
proceedings below . . . provided the Commission with both sufficient quantity and diversity of information upon
which to decide the questions presented.”).

12 Cf NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 (1969) (holding that regulated party was bound to furnish an
employment list “[b]ecause the [agency] in an adjudicatory proceeding directed the respondent itself to” do so, even
though the requirement had not been properly made into a formal rule).

163 Free Press July 20, 2008, Ex Parte at 2.
1% Comcast Comments at 44—45.
15 Chenery II, 332 U.S. at 201.

166 Comcast Comments at 49-51.
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Circuit has affirmed the Commission’s exercise of ancillary authority in an adjudicatory proceeding and
in the absence of regulations before.'®’

39. We also reject Comcast’s argument that adjudication is improper here because “the
Commission has a 27-year-old policy of leaving information services unregulated.”'®® As reviewed
above, the Commission previously indicated that it would not hesitate to take action in the event that
providers violated the principles set forth in the Internet Policy Statement.'® Moreover, the Commission
repeatedly has stated its willingness to exercise the full range of its statutory authority to ensure that
providers of cable modem service meet the public interest in a vibrant, competitive market for Internet-
related services. For instance, in the Wireline Broadband Order, the Commission found that it had
jurisdiction over providers of broadband Internet access services and stated that “we will not hesitate to
adopt any non-economic regulatory obligations that are necessary to ensure consumer protection and
network security and reliability in this dynamically changing broadband era.”'” Specifically with regard
to cable modem service, in the 2002 Cable Modem Declaratory Ruling sustained by the Supreme Court in
Brand X, the Commission sought comment on a wide range of statutory bases for exercising ancillary
jurisdiction over cable modem service, including section 230(b) of the Act.'’' The Commission also
explicitly mentioned the blocking or impairing of subscriber access by a cable modem service provider as
possible triggers for Commission “intervention.”'”> Moreover, in 2005, the Enforcement Bureau entered
into a Consent Decree with Madison River, a provider of broadband Internet access services, which halted
that provider’s practice of blocking its users’ ability to use VoIP.'” These and other pronouncements by

167 See CBS, Inc. v. FCC, 629 F.2d 1, 26-27 (1980) (reasoning that the Commission had, in the context of an
adjudication, reasonably construed its ancillary authority to encompass television networks), aff’d, 453 U.S. 367
(1981); Complaint of Carter-Mondale Presidential Committee, Inc. against The ABC, CBS and NBC Television
Networks, Memorandum Opinion and Order, 74 FCC 2d 631, para. 25 n.9 (1979) (“Our power to adjudicate
complaints involving requests for access to the networks is surely ‘reasonably ancillary to the effective performance
of the Commission’s various responsibilities.”” (quoting Southwestern Cable Co., 392 U.S. at 178)); see also New
York State Comm 'n on Cable Television v. FCC, 749 F.2d 804, 815 (D.C. Cir. 1984) (upholding adjudicatory
decision that preempted certain state and local satellite television regulations under Commission’s ancillary
authority); Negrete-Rodriguez v. Mukasey, 518 F.3d 497, 504 (7th Cir. 2008) (“An agency is not precluded from
announcing new principles in an adjudicative proceeding rather than through notice-and-comment rule-making.”).

168 Comcast Comments at 44.

1% Furthermore, in the Broadband Industry Practices Notice, the Commission said that “[tlhe Commission, under
Title I of the Communications Act, has the ability to adopt and enforce the net neutrality principles it announced in
the Internet Policy Statement.” 22 FCC Rcd at 7896, para. 4.

17920 FCC Red at 14915, para. 111.

"1 See Cable Modem Declaratory Ruling, 17 FCC Rcd at 4842, para. 79 (“We seek comment on any explicit
Statutory provisions, including expressions of congressional goals that would be furthered by the Commission’s
exercise of ancillary jurisdiction over cable modem service. One possibility is the Commission’s basic purpose ‘to
make available, so far as possible, to all the people of the United States . . . a rapid, efficient, Nation-wide, and
world-wide wire and radio communication service with adequate facilities at reasonable charges.” Other statutory
grounds might include the goals stated in section 230(b) of the Act, the Title VI goal of assuring ‘that cable
communications provide and are encouraged to provide the widest possible diversity of information sources and
services to the public,” and section 706 of the 1996 Act.” (emphases added)).

172 Id. at 4846, para. 92 (“Would a finding that subscriber access to Internet content or services may be blocked or
impaired, as compared to other content or services, particularly that provided by the cable operator or its affiliate,
support regulatory intervention?”).

' Madison River Communications, LLC and Affiliated Companies, File No. EB-05-IH-0110, Order, 20 FCC Red
4295 (EB 2005) (Madison River Order).
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the Commission'” render hollow Comcast’s protestation that engaging in this adjudicative proceeding is
somehow inconsistent with prior Commission policy.'”

40. Finally, we decline to foreclose the possibility of prescribing rules in this area, should future
circumstances warrant such a step. Adjudicating the dispute in front of us does not preclude us from
doing so — our venerable Carterfone principles, for example, were first established via adjudication and
then codified into rules.'”® Thus, we will continue to oversee the practices of broadband Internet access
service providers, and we stand prepared to take any action necessary to ensure the continued presence of
an open and accessible Internet.

C. Resolving the Dispute

41. We now turn to whether Comcast’s conduct runs afoul of federal Internet policy, and to
whether we should therefore exercise our authority reviewed above to address it.'”” The record leaves no
doubt that Comcast’s network management practices discriminate among applications and protocols
rather than treating all equally.'”® To reiterate: Comcast has deployed equipment across its networks that
monitors its customers’ TCP connections using deep packet inspection to determine how many

174 See, e.g., Internet Policy Statement, 20 FCC Rcd at 14988, para. 4 (“[Clonsumers are entitled to run applications
and use services of their choice . . . .”); id. (“[CJonsumers are entitled to connect their choice of legal devices that do
not harm the network . . . .”); id. para. 2 (Although information services providers “are not subject to mandatory
common-carrier regulation under Title II, . . . the Commission . . . ‘has jurisdiction to impose additional regulatory
obligations under its Title I ancillary jurisdiction to regulate interstate and foreign communications.”” (quoting
Brand X, 545 U.S. at 976)); id. para. 2 n.12 (citing 2005 Enforcement Bureau consent decree in which the VoIP
provider agreed “not [to] block ports used for VoIP applications or otherwise prevent customers from using VoIP
applications,” Madison River Order, 20 FCC Rcd at 4297, para. 5).

175 As discussed above, see supra para. 27, we find that Comcast has waived its challenge to our choice of an
adjudication rather than a rulemaking to resolve the present dispute. We informed Comcast of our chosen approach
in the Adelphia/Time Warner/Comcast Order, and Comcast forfeited its opportunity to challenge that approach
when it consummated the transaction approved therein.

176 See Carterfone Order, 13 FCC 2d 420; Proposals for New or Revised Classes of Interstate and Foreign Message
Tolls Telephone Service (MTS) and Wide Area Telephone Service (WATS), Docket No. 19528, First Report and
Order, 56 FCC 2d 593 (1975) (codifying Carterfone principles as Part 68 of our rules).

""" We do not credit Comcast’s argument that Free Press has shifted legal theories and should be “bound by its
original allegations.” Comecast Ex Parte at 9-10. Rather, we agree with Free Press that its Complaint is reasonably
interpreted to rest on the statutory provisions interpreted in and cited by the Internet Policy Statement. See Free
Press Ex Parte, Memorandum 2 at 3. In any event, Comcast has had a more than adequate opportunity to respond to
the arguments set forth by Free Press in its June 12, 2008 memoranda, as evidenced by the company’s lengthy filing
of July 10, 2008, see Comcast Ex Parte, and the Commission furthermore is not bound by allegations contained
within the four corners of the Free Press Complaint. See 47 U.S.C. § 403. We also reject Comcast’s contention that
we cannot act because Free Press styled its original submission to us a “formal complaint” but that submission does
not comply with the requirements for such a filing. Comcast Response Letter at 12—13. When information comes to
Commission’s attention suggesting that there has been a violation of the agency’s rules or policies, the Commission
can take action, regardless of the title the submitting party puts on its submission. See, e.g., Complaints Against
Various Television Licensees Concerning Their Feb. 25, 2003 Broadcast of the Program “NYPD Blue”, 23 FCC
Red 3147, 3156, para. 12 & n.68 (2008) (complaint need not be “letter perfect” to prompt Commission inquiry into
rule violation), petition for review pending (2d Cir. 08-0841).

178 Although we require Comcast to “disclose to the Commission the precise contours of the network management
practices at issue here” so that we may monitor Comcast’s transition away from its current practices, infra para. 54,
the evidence in the record and Comcast’s own admissions provide ample support for our adjudication of the dispute
at issue and our findings here.
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connections are peer-to-peer uploads.'” When Comcast judges that there are too many peer-to-peer

uploads in a given area, Comcast’s equipment terminates some of those connections by sending RST
packets." In other words, Comcast determines how it will route some connections based not on their
destinations but on their contents; in laymen’s terms, Comcast opens its customers’ mail because it wants
to deliver mail not based on the address or type of stamp on the envelope but on the type of letter
contained therein.'"®' Furthermore, Comcast’s interruption of customers’ uploads by definition interferes
with Internet users” downloads since “any end-point that is uploading has a corresponding end-point that
1S downloading.”182 Also, because Comcast’s method, sending RST packets to both sides of a TCP
connection, is the same method computers connected via TCP use to communicate with each other, a
customer has no way of knowing when Comcast (rather than its peer) terminates a connection.'®

42. This practice is not “minimally intrusive”'™ but invasive and outright discriminatory.
Comcast admits that it interferes with about ten percent of uploading peer-to-peer TCP connections,'®
and independent evidence shows that Comcast’s interference may be even more prevalent. In a test of
over a thousand networks over the course of more than a million machine-hours, Vuze found that the
peer-to-peer TCP connections of Comcast customers were interrupted more consistently and more
persistently than those of any other provider’s customers.'® Similarly, independent evidence suggests
that Comcast may have interfered with forty if not seventy-five percent of all such connections in certain
communities."”” Comcast also admits that even in its own tests, twenty percent of such terminated
connections cannot successfully restart an uploading peer-to-peer connection within a minute."®® These
statistics have real world consequences: We know, for example, that Comcast’s conduct disconnected
Adam Lynn, who uses peer-to-peer applications to watch movie trailers."™ We know that Comcast’s
conduct slowed Jeffrey Pearlman’s connection “to a crawl” when he was using peer-to-peer protocols to

17 Reed Testimony at 3; EFF Reply Comments at 10—12, Attach. at 1 (discussing the events that exposed Comcast’s
practice).

180 See Comcast Technical Ex Parte at 5.

'8! See Letter from Robert M. Topolski to David Cohen, Comcast Corporation, at 5—6 (Apr. 3, 2008) (Topolski
Letter); EFF Reply Comments, Attach. at 5 (“Comcast is essentially behaving like a telephone operator that
interrupts a phone conversation, impersonating the voice of each party to tell the other that ‘this call is over, I'm
hanging up.””).

182 [ etter from Marvin Ammori, General Counsel, Free Press, to Marlene H. Dortch, Secretary, FCC, at 9 (July 17,
2008) (Free Press Technical Ex Parte).

'8 peha Comments at 5 (Apr. 7, 2008); Peha Comments at 4 (Apr. 4, 2008) (characterizing Comcast’s practice as a
variant on the “man in the middle” attack, a maneuver computer hackers use to intercept and control
communications over a network).

18 1 etter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, at 2 (July 22, 2008) (Comcast Second Technical Ex Parte).

185 See Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, at 3 (July 10, 2008) (Comcast Technical Ex Parte).

186 L etter from Henry Goldberg, Counsel, Vuze, Inc., to Marlene H. Dortch, Secretary, FCC, Attached Report at 2-3
(Apr. 22, 2008).

187 See Topolski Comments at 4 (Feb. 25, 2008); see also Max Planck Institute, “Glasnost: Results from Tests for
BitTorrent Traffic Blocking,” (Max Planck Institute Report) available at http://broadband.mpi-
sws.mpg.de/transparency/results/ (last visited July 31, 2008) (finding that Comcast terminated between twenty and
eighty percent of peer-to-peer uploading TCP connections, depending on the time of day); Free Press Technical Ex
Parte at 10.

188 See Comcast Technical Ex Parte at 3.

'8 Free Press Complaint, Declaration of Adam Lynn (attached).
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update his copy of the World of Warcraft game.'”® We know that David Gerisch and Dean Fox had to
wait hours if not days to download open-source software over their peer-to-peer clients.”’ And we know
that Comcast’s conduct entirely prevented Robert Topolski from distributing a “rare cache of Tin-Pan-
Alley-era ‘Wax Cylinder’ recordings and other related musical memorabilia” over the Gnutella peer-to-
peer network.'”> These actual examples of interference confirm the observation that “[i]t is easy to
imagine scenarios where content is unavailable for periods much longer than minutes.”'”?

43. On its face, Comcast’s interference with peer-to-peer protocols appears to contravene the
federal policy of “promot[ing] the continued development of the Internet”"* because that interference
impedes consumers from “run[ning] applications . . . of their choice,”" rather than those favored by
Comcast,'”® and that interference limits consumers’ ability “to access the lawful Internet content of their
choice,”"” including the video programming made available by vendors like Vuze.'”® Comcast’s
selective interference also appears to discourage the “development of technologies” — such as peer-to-
peer technologies — that “maximize user control over what information is received by individuals . . .
who use the Internet”'®” because that interference (again) impedes consumers from “run[ning]

applications . . . of their choice,”*” rather than those favored by Comcast.””’ Thus, Free Press has made a

1% Free Press Complaint, Declaration of Jeffrey Pearlman (attached).
P Gerisch Comments at 1-2; Fox Comments at 1.

12 Topolski Comments at 3 (Feb. 25, 2008); see also Topolski Letter at 4 (“The OpenOffice (Open Source) suite [
attempted to upload to the EFF was blocked. The Holy Bible (Public Domain) was blocked.”); Letter from Robert
M. Topolski to Marlene H. Dortch, Secretary, FCC, at 3 (July 23, 2008) (Topolski Ex Parte) (“I have been unable to
upload anything on BitTorrent on my connection in any test run since February.”).

'3 Peha Comments at 3; see also Ou Comments at 2 (Apr. 28, 2008) (noting that “a TCP reset can in some cases
trigger a complete temporary blockage”); Vuze Reply Comments at 10 (contending that “even if Comcast does not
completely block traffic associated with Vuze, it is not necessary actually to block Vuze’s service to undermine its
business. . . . To a company like Vuze whose tech-savvy users have little patience for slow performance or
unreliable service, slowing of its traffic or otherwise making its service unreliable, if successful, can be as . . .
damaging as outright blocking.”).

447 U.S.C. § 230(b)(1).
193 Internet Policy Statement, 20 FCC Red at 14988, para. 4.

1% See Tim Wu, Network Neutrality, Broadcast Discrimination, 2 J. Telecomm. & High Tech. L. 141, 151 (2003)
(discussing the social and economic losses from “unjustified discrimination’).

197 Id

'8 See Open Internet Coalition Comments at 3 (stating that Comcast’s actions “negatively affects the ability of all
Internet users to access content using applications that use BitTorrent and other P2P protocols stifled by Comcast”);
Topolski Letter at 8 (“Comecast users often find themselves with that unique piece of data necessary to complete an
upload. In that case, the Comcast user must successfully upload his unique data before other users give up on ever
completing the transfer.”).

19947 U.S.C. § 230(b)(3); see also Testimony of Vinton G. Cerf, Vice President and Chief Internet Evangelist,
Google, Inc., Senate Committee on Commerce, Science, and Transportation Hearing on “Network Neutrality,” at 2
(Feb. 7, 2006) (“The Internet was designed to maximize user choice and innovation, which has led directly to an
explosion in consumer benefits.”).

2% Internet Policy Statement, 20 FCC Red at 14988, para. 4.

21 As described in more detail above, Comcast’s discriminatory network management practices also run afoul of
federal policy because they reduce the rapidity and efficiency of the public Internet, see supra para. 16, ¢f- 47 U.S.C.
§ 151, impede competition, see supra para. 16, ¢f.- 47 U.S.C. § 151, inhibit the deployment of advanced
technologies, see supra para. 18, cf. 47 U.S.C. § 157 nt, improperly shift traffic (and hence costs) to providers who
offer DSL as a common carrier service, see supra para. 17, ¢f. 47 U.S.C. § 201, prevent the seamless and transparent
flow of information across public telecommunications networks, see supra para. 19, c¢f. 47 U.S.C. § 256, erect
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prima facie case that Comcast’s practices do impede Internet content and applications,””* and Comcast
must show that its network management practices are reasonable.””

44. Comcast tries to avoid this result by arguing that it only delays peer-to-peer applications, and
that the Internet Policy Statement, properly read, prohibits the blocking of user applications and content,
but not mere delays. We do not agree with Comcast’s characterization and instead find that the company
has engaged in blocking. As one expert explains: “It is never correct to say that Comcast has delayed
P2P packets or P2P sessions, because the P2P traffic will never flow again unless the end system initiates
a new session to the same device, even though it now believes that device is unable to continue a transfer.
The argument that terminating a P2P session is only delaying because a device may attempt to initiate a
new session some time later is absurd. By this incorrect argument, there is no such thing as call blocking;
there is only delaying.””* Indeed, under Comcast’s logic virtually any instance of blocking could be

barriers to entry for entrepreneurs, see supra para. 20, cf. 47 U.S.C. § 257, and degrade an individual’s ability to
access a diverse array of content over the Internet, see supra paras. 20-21, ¢f. 47 U.S.C. §§ 257, 521(4).

22 We only rule on Comcast’s particular conduct at issue. We specifically do not decide today whether other actual
or potential conduct, such as giving real-time communications packets (e.g., VoIP) higher priority than other packets
or giving higher priority to packets of a particular, unaffiliated content provider pursuant to an arms-length
agreement, would violate federal policy.

293 We are not persuaded by the First Amendment concerns cited by Time Warner Cable. See, e. g., Time Warner
Cable Comments at 26-27; Time Warner Cable Reply Comments at 15-16. Our purpose in this Order is to promote
the dynamic benefits of an open and accessible Internet. As described in more detail elsewhere, we find that
Comcast may not, consistent with this purpose, interfere with its customers’ use of peer-to-peer networking
applications in the manner at issue here. This prohibition does not prevent Comcast from communicating with its
customers or others. Nor do we find Time Warner Cable’s analogy of a broadband provider to a newspaper to be
apt. See, e.g., Time Warner Cable Comments at 27 (arguing that broadband providers have the same First
Amendment rights as newspapers and that prohibiting Comcast from interfering with its customers’ connections, the
Commission would be compelling Comcast to speak). For one, the Commission is not dictating the content of any
speech. Nor are we persuaded that Comcast’s customers would attribute the content delivered by peer-to-peer
applications to Comcast, rather than attributing them to the other parties with whom they have chosen to interact
through those applications. Under these circumstances, we find that our actions do not raise First Amendment
concerns. In addition, we note that Verizon Wireless raised certain similar concerns with respect to our rules
regarding the 700 MHz auction, and we reject Time Warner Cable’s arguments for many of the same reasons cited
there. See generally Service Rules for the 698—746, 747-762, and 777-792 MHz Bands, Revision of the
Commission’s Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems; Section 68.4(a) of the
Commission’s Rules Governing Hearing Aid-Compatible Telephones, Biennial Regulatory Review — Amendment of
Parts 1, 22, 24, 27, and 90 to Streamline and Harmonize Various Rules Affecting Wireless Radio Services; Former
Nextel Communications, Inc. Upper 700 MHz Guard Band Licenses and Revisions to Part 27 of the Commission’s
Rules; Implementing a Nationwide, Broadband, Interoperable Public Safety Network in the 700 MHz Band;
Development of Operational, Technical and Spectrum Requirements for Meeting Federal, State and Local Public
Safety Communications Requirements Through the Year 2010, Declaratory Ruling on Reporting Requirement under
Commission’s Part 1 Anti-Collusion Rule, WT Docket Nos. 07-166, 06-169, 06-150, 01-309, 03-264, 96-86, CC
Docket No. 94-102, PS Docket No. 06-229, Second Report and Order, 22 FCC Red 15289, 1536970, paras. 217—
20 (2007) (700 MHz Second Report and Order). Indeed, as we similarly noted in the 700 MHz proceeding, we
believe that taking action to preserve the open character of the Internet “promotes rather than restricts expressive
freedom” because it provides consumers with greater choice in the applications they may use to communicate and
the content they may access. See id. at 15369, para. 217. We therefore believe that our action today furthers First
Amendment values; as the Supreme Court has stated, the First Amendment “rests on the assumption that the widest
possible dissemination of information from diverse and antagonistic sources is essential to the welfare of the
public.” Associated Press v. United States, 326 U.S. 1, 20 (1945).

2% peha Comments at 3; see also id. at 2-3 (“It is factually incorrect to say that the process described [by Comcast]
merely delays P2P traffic.”); Open Internet Coalition Comments at 7 (arguing that when “traffic is degraded
sufficiently . . . it amounts to blocking — when files that should take minutes to transfer take several hours, the
effect is the same as blocking”); EFF Reply Comments, Attach. at 3—5 (concluding that, with couple of exceptions,
Comcast’s practice makes certain peer-to-peer applications “simply not work™).
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recharacterized as a form of delay. We are likewise unpersuaded by Comcast’s argument that terminating
peer-to-peer connections does not equate to blocking access to content because Internet users may upload
such content from other sources®” — whether or not blocking content was Comcast’s intent, Comcast’s
actions certainly had that effect in some circumstances.”” In any event, the semantic dispute of “delaying
vs. blocking” is not outcome determinative here.””’” Regardless of what one calls it, the evidence
reviewed above shows that Comcast selectively targeted and terminated the upload connections of its
customers’ peer-to-peer applications and that this conduct significantly impeded consumers’ ability to
access the content and use the applications of their choice. These facts are the relevant ones here, and we
thus find Comcast’s verbal gymnastics both unpersuasive and beside the point.

45. Next, Comcast asserts that even if its practice is discriminatory, it qualifies as reasonable
network management.””® However, experts in the field generally disagree strongly with Comcast’s
assertion that its network management practices are reasonable. The Internet Engineering Task Force, a
repository for the standards and protocols that underlie the functioning of the Internet,”” has promulgated
universal definitions for how the TCP protocol is intended to work.*'® So far in the Internet’s history,
these standards have created “the equivalent of perfect competition . . . among applications and
content . . . with a minimum interference by the network or platform owner.”*'" Significantly, Comcast’s
practices contravene those standards.*'> Comcast’s method of sending RST packets to interrupt and
terminate TCP connections thus contravenes the established expectations of users and software
developers for seamless and transparent communications across the Internet — this practice, known as
RST Injection, “violate[s] the expectation that the contents of the envelopes are untouched inside and
between Autonomous Systems” and “potentially disrupt[s] systems and applications that are designed
assuming the expected behavior of the Internet.”*"?

205 See, e. g., Comcast Comments at 33 (“Comecast’s network management practices do not, have not, and will not
prevent its subscribers from accessing the Internet content of their choice . . . .”).

296 See supra para. 42.

297 See Free Press Comments at 3638 (addressing the semantic debate of whether Comcast’s practices are
“blocking” or “delaying”).

2% Free Press requests that we declare that a broadband Internet service access provider’s selective interference with
a particular protocol or application be a per se unreasonable network management practice. See Free Press Petition
at 28. Because we prefer a more nuanced approach to the issue at this time, we decline Free Press’s request.

% See Internet Engineering Task Force, available at http://www .ietf.org/ (last visited July 31, 2008).

219 See, e.g., RFC 793/Internet Standard STD 7, available at http://tools.ietf.org/html/rfc793 (last visited July 31,
2008) (defining the Transmission Control Protocol, or TCP); see also Topolski Ex Parte at 3 (noting the common set
of Internet standards, RFC 5000/STD 1).

21 Testimony of Lawrence Lessig, C. Wendell and Edith M. Carlsmith Professor of Law, Stanford Law School,
Senate Committee on Commerce, Science and Transportation Hearing on “The Future of the Internet,” at 2 (Apr. 22,
2008).

12 See Reed Testimony at 3 (citing Sally Floyd, Inappropriate TCP Resets Considered Harmful, Internet RFC 3360
(Aug. 2002), available at http://www.ietf.org/rfc/rfc3360.txt?number=3360); Free Press Technical Ex Parte at 2
(arguing that Comcast’s practices deviate from accepted standards); Center for Democracy and Technology
Comments at 10; Topolski Ex Parte at 3 (arguing that Comcast’s practices transgress Internet standards); J.H.
Saltzer, D.P. Reed, & D.D. Clark, End-to-End Arguments in System Design, 2 ACM Transactions on Computer
Systems 277 (1984); Lawrence Lessig & Mark A. Lemley, The End of End-to-End: Preserving the Architecture of
the Internet in the Broadband Era, 48 UCLA L. Rev. 925, 931 (2001) (arguing that, according to the Internet’s
design, “communications protocols themselves (the ‘pipes’ through which information flows) should be as simple
and as general as possible”), cited in EFF Reply Comments, Attach. at 6. See generally Wu, supra note 196.

13 Reed Testimony at 3.
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46. As such, numerous experts have condemned Comcast’s practice as an unreasonable form of
network management. For example, Professor Jon Peha of Carnegie Mellon termed Comcast’s practices
a “possible case of consumer fraud”*'* and stated that he was “unaware of any technical literature that has
proposed that ISPs adopt this particular practice as a way of dealing with congestion, or to use this
practice to address any other issue that might be important in the context of ‘network management.
Indeed, he questioned whether Comcast’s practices fell “within the realm of network management at all,
much less reasonable network management.”*'® Professor David Reed of the Massachusetts Institute of
Technology said that “[n]either Deep Packet Inspection nor RST Injection” — Comecast uses both to
manage its network — “are acceptable behavior.”*'” Professor David Clark of the Massachusetts Institute
of Technology testified that Comcast was in essence “imposing a value judgment on the consumer, and
that is, in the end, looking at your customer and saying ‘enemy.””*"® Professor Tim Wu of Columbia Law
School said that “Comcast’s methods aren’t even in the same league” as reasonable network management
and that Comcast was practicing a “form of censorship and filtering rather than management.”*"* And
Professor Barbara van Schewick of Stanford Law School called Comcast’s practices not only
unreasonable but also “most harmful for application-level innovation and user choice.”**

999215

47. Moreover, Comcast’s practice selectively blocks and impedes the use of particular
applications, and we believe that such disparate treatment poses significant risks of anticompetitive abuse.
To the extent that a provider argues that such highly questionable conduct constitutes “reasonable
network management,” there must be a tight fit between its chosen practices and a significant goal.
Accordingly, for Comcast’s practice to qualify as reasonable network management, the company’s
justification for its practice must clear a high threshold.?' Its practice should further a critically important

214 peha Comments at 5.
14 at 4.
216 14

17 Reed Testimony at 2. We agree that Comcast’s use of Deep Packet Inspection here was unacceptable. However,
we make no judgment on the use of this method for different purposes, such as distinguishing legal from illegal
content. See infra para. 50.

1% Webcast of Feb. 25, 2008 Broadband Network Management Practices En Banc Public Hearing, Harvard Law
School, Cambridge, MA, at 3:31:36-51, available at http://www.fcc.gov/realaudio/mt022508v.ram (last visited July
31, 2008).

219 Testimony of Tim Wu, Professor of Law, Columbia University, First Public En Banc Hearing on Broadband
Network Management Practices, at 2 (Feb. 25, 2008).

220 Testimony of Barbara van Schewick, Assistant Professor of Law, Stanford Law School, Second Public En Banc
Hearing on Broadband Network Management Practices, at 3 (Apr. 17, 2008) (van Schewick Testimony); see also;
Part-15.0rg Comments at 6 (“[S]pecifically targeting a specific type of IP protocol would not be in keeping with
open-access.”); Aaron G. Comments at 2 (“Reasonable traffic shaping . . . only slows [traffic] down or re-queues it
to such an extent that the high priority traffic gets the share it needs.”); NATOA Comments at 4-5 (“There is no
plausible technical or economic reason to suggest that blocking particular applications is a reasonable way to
manage a network, particularly because network providers have numerous nondiscriminatory ways to manage the
network.”).

21 Cf. Filing and Review of Open Network Architecture Plans, CC Docket No. 88-2, Memorandum Opinion and

Order, 6 FCC Rcd 7646, 7667-68, para. 47 (1991) (concluding that, in light of the competitive importance of
enhanced service providers’ access to Bell Operating Companies’ operations support systems, it would examine
“with a heightened level of scrutiny” the progress reports of those Bell Operating Companies that had not
demonstrated significant progress); Southwestern Bell Corp. v. FCC, 896 F.2d 1378, 1381 (D.C. Cir. 1990)
(upholding the Commission’s accounting rules for affiliate transactions, noting that the petitioners themselves
“admit that affiliate transactions call for ‘heightened regulatory scrutiny’” to protect against possible cost
misallocation between regulated and nonregulated activities); Maine v. Taylor, 477 U.S. 131, 138 (1986) (“[O]nce a
state law is shown to discriminate against interstate commerce ‘either on its face or in practical effect,” the burden
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interest and be narrowly or carefully tailored to serve that interest. Comcast justifies its practice as a
means of easing network congestion, and we will assume without deciding that this is a critically
important interest.

48. We next must ask whether Comcast’s means are carefully tailored to its interest in easing
network congestion, and it is apparent that no such fit exists. As an initial matter, Comcast’s practice is
overinclusive for at least three independent reasons. First, it can affect customers who are using little
bandwidth simply because they are using a disfavored application.””> Second, it is not employed only
during times of the day when congestion is prevalent: “Comcast’s current P2P management is
triggered . . . regardless of the level of overall network congestion at that time, and regardless of the time
of day.””” And third, its equipment does not appear to target only those neighborhoods that have
congested nodes™* — evidence suggests that Comcast has deployed some of its network management
equipment several routers (or hops) upstream from its customers, encompassing a broader geographic and
system area.”> With some equipment deployed over a wider geographic or system area, Comcast’s
technique may impact numerous nodes within its network simultaneously, regardless of whether any
particular node is experiencing congestion. Furthermore, Comcast’s practice suffers from the flaw of
being underinclusive. A customer may use an extraordinary amount of bandwidth during periods of

falls on the State to demonstrate both that the statute ‘serves a legitimate local purpose,” and that this purpose could
not be served as well by available nondiscriminatory means.” (quoting Hughes v. Oklahoma, 441 U.S. 322, 336
(1986)).

22 See EFF Reply Comments, Attach. at 7 (“Furthermore, in our testing, we saw no evidence that Comcast was
targeting their jamming efforts at customers based on their individual consumption of bandwidth. . . . If Comcast
had carefully engineered its interventions to prevent certain users from contributing disproportionately to network
con-gestion, we would expect to see jamming only after subscribers consumed large amounts of bandwidth, or when
they were participating in large numbers of connections in a short period of time.”); Free Press Comments at 35
(“Comcast’s actions do not merely affect bandwidth hogs but affect all users of a particular set of protocols.”);
Letter from Angela M. Simpson, President, Voice on the Net Coalition, to Marlene H. Dortch, Secretary, FCC, at 3—
4 (Mar. 14, 2008) (arguing that peer-to-peer VolP applications generally represent just a “trickle” in today’s
growing broadband pipes and that Comcast’s practice unfairly lumps such applications in with more intensive
bandwidth users).

3 Comcast Technical Ex Parte at 5; see also Topolski Comments at 4 (Feb. 25, 2008) (citing evidence that
Comocast interfered with peer-to-peer connections “regardless of the time of day or night, regardless of the day of the
week, and the presumable differences in network congestion during prime time and non-prime time hours of use”);
Max Planck Institute Report, cited in Free Press Technical Ex Parte at 10.

224 See Topolski Letter at 4 (“[I]t needs to be noted that Comcast’s installation of Sandvine is at the metropolitan
area’s aggregation point”); Free Press Technical Ex Parte at 11 (citing evidence that Comcast’s network
management techniques are deployed not at the neighborhood level but “on [the] access routers . . . where the
metropolitan area meets ‘the backbone’”’); Comcast Technical Ex Parte at 5 & n.16 (admitting that although
“Comcast’s network management generally occurs at the data node level,” “two small [data nodes] near each other
may be managed by a single device” (emphasis added)).

** This evidence may be summarized roughly as follows: Packets sent over the Internet include TTL or Time-To-
Live counters that decrease each time the packet hops to a new destination (i.e., passes another network router).
Knowing this, Robert Topolski tested several peer-to-peer TCP connections. RST packets interrupted eighteen of
those tests. Using the “trace” application, Topolski determined that each of these interruptions occurred after the
connecting packet’s TTL had decreased by five, i.e., after that packet had traveled past four separate routers and was
headed out of Comcast’s network. See Comments, “DSLReports: Comcast is using Sandvine to manage P2P
Connections” (Aug. 23-24, 2007), available at http://www.dslreports.com/forum/r18936691-SandvineBoxFound
(last visited July 31, 2008); see also Topolski Ex Parte at 4-5. That the connecting packets traveled so far before
being interrupted suggests that Comcast’s network management equipment is not located at the neighborhood level.
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network congestion and will be totally unaffected so long as he does not utilize a disfavored
application.”®

49. Moreover, Comcast has several available options it could use to manage network traffic
without discriminating as it does. Comecast could cap the average users’ capacity and then charge the
most aggressive users overage fees.””’ Or Comcast could throttle back the connection speeds of high-
capacity users (rather than any user who relies on peer-to-peer technology, no matter how
infrequently).””® Or Comcast can work with the application vendors themselves.”’ As Comcast has
touted in this very dispute, negotiations with Pando and BitTorrent, Inc. and other peer-to-peer
application companies have advanced the creation of the P4P protocol, which promises “backbone
bandwidth optimization” and “improve[d] P2P download performance.””’ Although we do not endorse
any of these particular solutions today, they all appear far better tailored to Comcast’s basic complaint

20 See Payne Reply Comments at 7-8 (“By singling out and controlling particular sources of high volume use to
control congestion claimed ‘caused’ by these sources, Comcast is giving a free ride to all other users during peak
periods who contribute equally to congestion . . . .””); Comcast Hearing Remarks at 13 (“Our network management
does not ‘discriminate’ based on . . . the identity of the provider or customer using the P2P protocols . . . .”);
Topolski Letter at 5 (“If a Comcast user chooses a Client-Server application to transfer files, such as a web-based
browser client or an FTP client, the sessions are allowed unmolested. However, if a Comcast user chooses a Peer-
to-Peer application . . . the communications by that application are eventually met with Comcast’s forged-injected
RST interference . . . .”); see also Peha Comments at 4 (“When there is congestion on the beltway (i.e. the ring of
highways around Washington DC), it would be ridiculous to assert that this congestion is caused only by the blue
cars, even at times when removing the blue cars would end the congestion. Every car that travels on the busiest
roadways during peak hours contributes to congestion, and every car suffers from that congestion. Similarly, when
the total traffic on a link within Comcast’s network is too high, all of the traffic on that link is contributing to
congestion.”).

227 We have noted that discriminatory network management is generally an unreasonable response to increased
congestion, given the alternatives of “feasible facility improvements or technology-neutral capacity pricing that does
not discriminate against subscribers using third-party devices or applications.” See 700 MHz Second Report and
Order, 22 FCC Rcd at 15371, para. 222. Although Comcast rejects a metering solution as incomplete and
potentially unviable, Comcast Reply Comments at 17—18, it is a solution embraced by at least one competitor. See
Time Warner Cable Comments at 24; Brian Stelter, To Curb Traffic on the Internet, Access Providers Consider
Charging by the Gigabyte, New York Times (June 15, 2008) (“Time Warner Cable, began a trial of ‘Internet
metering’ in one Texas city early this month, asking customers to select a monthly plan and pay surcharges when
they exceed their bandwidth limit.”), available at http://www.nytimes.com/2008/06/15/technology/15cable.html
(last visited July 31, 2008); see also Information Technology and Innovation Foundation Comments at 9 (“Metered
pricing and data caps for broadband services are common in many nations.”).

22 Hughes apparently follows such a practice. See Comcast Comments at 21. And one commenter suggests that
Comcast’s promised non-discriminatory network management practices follow this approach. See Letter from
George Ou, Senior Analyst, Information Technology and Innovation Foundation, to the Commission, at 9 (July 15,
2008) (“[Comecast’s] new system will attempt to fairly distribute bandwidth amongst users instead of amongst
protocols so that it can be completely accurate and fair.”).

229 Several commenters recommend just this solution. See, e. g., Soghoian Comments at 2 (If Comcast made
“available information on what it considers the peak periods of network traffic . . . it would . . . not be difficult for
the authors of BitTorrent applications to modify their programs to query a Comecast server to determine what is the
best time to upload/download data.”).

29 Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, Attach. at 4 (May 16, 2008); see also id. at 1 (describing Comcast’s efforts with the
Distributed Computing Industry Association to come up with best practices for peer-to-peer applications); AT&T
Comments at 16—18 (describing AT&T’s efforts in the same vein); DCIA Comments at 5—6 (stating that the P4P
working group “seeks to create a framework to enable better ISP and P2P coordination” that improves throughput to
P2P users, enables ISPs to manage link utilization, reduces the number of links transited by content, and transitions
traffic from links having limited capacity links to links with available capacity).
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that a “disproportionately large amount of the traffic currently on broadband networks originates from a
relatively small number of users.”*"

50. Comcast and several other commenters maintain a continual refrain that “all network
providers must manage bandwidth in some manner*** and that providers need “flexibility to engage in
the reasonable network management practices.””” We do not disagree, which is precisely why we do not
adopt here an inflexible framework micromanaging providers’ network management practices.”>* We
also note that because “consumers are entitled to access the /awful Internet content of their choice,”
providers, consistent with federal policy, may block transmissions of illegal content (e.g., child
pornography) or transmissions that violate copyright law.”® To the extent, however, that providers
choose to utilize practices that are not application or content neutral, the risk to the open nature of the
Internet is particularly acute and the danger of network management practices being used to further
anticompetitive ends is strong. As a result, it is incumbent on the Commission to be vigilant and subject
such practices to a searching inquiry, and here Comcast’s practice falls well short of being carefully
tailored to further the interest offered by the company.

51. For all of the foregoing reasons, it is our expert judgment that Comcast’s practices do not
constitute reasonable network management, a judgment that is generally confirmed by experts in the
field.*” Comcast’s practices contravene industry standards and have significantly impeded Internet users’
ability to use applications and access content of their choice. Moreover, the practices employed by
Comcast are ill-tailored to the company’s professed goal of combating network congestion. In sum, the
record evidence overwhelmingly demonstrates that Comcast’s conduct poses a substantial threat to both
the open character and efficient operation of the Internet, and is not reasonable.

52. There is still one more factor we have yet to address: Comcast’s failure to disclose its
network management practices to its customers. Although we have not adopted (and we decline to adopt
today) general disclosure requirements for the network management practices of providers of broadband
Internet access services, the anticompetitive harm perpetuated by discriminatory network management
practices is clearly compounded by failing to disclose such practices to consumers. Many consumers
experiencing difficulty using only certain applications will not place blame on the broadband Internet
access service provider, where it belongs, but rather on the applications themselves, thus further

#1 Comcast Comments at 25.
2 1d. at17.
33 Comcast Reply Comments at 14.

2% Some commenters cite supposedly similar, or more restrictive, policies regarding peer-to-peer traffic of other
entities, such as colleges and universities. See, e.g., Letter from Daniel L. Brenner, Senior Vice President, Law &
Regulatory Policy, NCTA, to Marlene H. Dortch, Secretary, FCC, at 1 (July 24, 2008). Other commenters respond
that there are additional distinguishing factors in those cases. See, e.g., Letter from Mark Luker, Vice President,
EDUCAUSE, to Marlene H. Dortch, Secretary, FCC, at 1-3 (July 25, 2008) (claiming, among other things, different
legal and policy implications for management of private networks such as those operated by colleges and
universities); Letter from Robert W. Quinn, Senior Vice President-Federal Regulatory, AT&T, to Robert M.
McDowell, Commissioner, FCC, at 1-2 (July 25, 2008) (distinguishing between enforceable terms in contracts with
end-users and the use of network management technologies, and discussing technological characteristics of mobile
wireless networks). Given the case-by-case approach that we set forth in this item, we do not (and need not) opine
here on other policies and practices.

33 Internet Policy Statement, 20 FCC Red at 14988, para. 4 (emphasis added).

36 Cf Bryan H. Choi, The Grokster Dead End, 19 Harv. J. L. & Tech. 393, 41011 (2006) (arguing that secondary
liability suits are a “dead-end” for preventing violations of copyright law).

37 See supra para. 45.
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disadvantaging those applications in the marketplace.”® On the other hand, disclosure of network
management practices to consumers in a manner that customers of ordinary intelligence would reasonably
understand would enhance the “vibrant and competitive free market . . . for the Internet and interactive
computer services””’ by allowing consumers to compare and contrast competing providers’ practices.**’

53. Comcast’s claim that it has always disclosed its network management practices to its
customers is simply untrue. Although Comcast’s Terms of Use statement may have specified that its
broadband Internet access service was subject to “speed and upstream and downstream rate
limitations,”**' such vague terms are of no practical utility to the average customer. Of course there are
“limitations” on the speed and bitrate of a customer’s Internet connection, but even the best-informed
customer would not have inferred from these or Comcast’s other terms of service that peer-to-peer
protocols were disfavored on Comcast’s networks. And although Comcast eventually disclosed some
elements of its network management practices to customers, Comcast’s first reaction to allegations of
discriminatory treatment was not honesty, but at best misdirection and obfuscation.** If Comcast
actually believed its practices were reasonable, it should not have behaved in this manner. A hallmark of
whether something is reasonable is whether a provider is willing to disclose to its customers what it is
doing. To the extent that Comcast wishes to employ capacity limits in the future, it should disclose those
to customers in clear terms.

54. Remedy. — We finally turn to the issue of what action the Commission should take in this
adjudicatory proceeding. Section 4(i) of the Act authorizes us to tailor a remedy to “best meet the
particular factual situation before [us].”*** Our overriding aim here is to end Comcast’s use of
unreasonable network management practices, and our remedy sends the unmistakable message that
Comcast’s conduct must stop. We note that Comcast has committed in this proceeding to end such
practices by the end of this year and instead to institute a protocol-agnostic network management

238 See Peha Comments at 5 (“For example, users who saw problems would be likely to incorrectly attribute them to
faults in their own hardware or software, even when those problems are entirely caused by Comcast’s secret MITM
[“man in the middle] attacks. In addition to P2P users, this is reportedly what happened to users of Lotus Notes,
whose traffic was allegedly similarly affected by Comcast practices. Incidents like these can be frustrating, time-
consuming, and costly for those affected.”); cf. James Fallows, The Connection Has Been Reset, The Atlantic
Monthly (Mar. 2008) (explaining that the Chinese government’s Internet management practices “leave the Chinese
Internet public unsure about where the off-limits line will be drawn on any given day. . . . In China, the connection
just times out. Is it your computer’s problem? The firewall? Or maybe your local Internet provider, which has
decided to do some filtering on its own? You don’t know. ‘The unpredictability of the firewall actually makes it
more effective,” another Chinese software engineer [said]. ‘It becomes much harder to know what the system is
looking for, and you always have to be on guard.’”).

2947 U.S.C. § 230(b)(2).

0 See van Schewick Testimony at 3 (“[D]isclosed information must provide enough detail to enable customers to
make an informed decision and to enable them to adjust their behavior. Comcast’s current acceptable use policy
falls short of these goals.”); EFF Reply Comments at 3—4 (arguing that Comcast’s failure to disclose its practices
prevented consumers from expressing their preferences by “voting with their wallets”).

241 Comcast Comments at 40.

2 See supra para. 6. Although Comcast and certain other commenters contend that competition among broadband
Internet access providers is sufficient to address any concerns regarding network management practices, they do not
address the effects of this information asymmetry between the broadband Internet access provider and its customers
and competitors. See, e.g., Comcast Comments at 54-55; Comcast Reply Comments at 38—39; Qwest Comments at
5; Verizon Comments at 10. For the same reasons, we likewise are unconvinced that a vocal minority will provide a
sufficient constraint on broadband Internet access providers’ network management practices. See, e.g., Qwest
Comments at 5; Verizon Comments at 5.

3 Ashtabula Cable TV, Inc. v. Ashtabula Tel. Co., Docket No. 17482, Decision, 17 FCC 2d 113, 119, para. 116
(1969).
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technique.”** We also recognize the need for a reasonable transition period.**’ In light of Comcast’s past

conduct, however, we believe that the Commission must take action to ensure that Comcast lives up to its
promise and will therefore institute a remedy consistent with President Reagan’s famous maxim “trust but
verify.” Specifically, in order to allow the Commission to monitor Comcast’s compliance with its pledge,
the company must within 30 days of the release of this Order: (1) disclose to the Commission the precise
contours of the network management practices at issue here, including what equipment has been utilized,
when it began to be employed, when and under what circumstances it has been used, how it has been
configured, what protocols have been affected, and where it has been deployed; (2) submit a compliance
plan to the Commission with interim benchmarks that describes how it intends to transition from
discriminatory to nondiscriminatory network management practices by the end of the year; and

(3) disclose to the Commission and the public the details of the network management practices that it
intends to deploy following the termination of its current practices, including the thresholds that will
trigger any limits on customers’ access to bandwidth.”*® These disclosures will provide the Commission
with the information necessary to ensure that Comcast lives up to the commitment it has made in this
proceeding.

55. To the extent that Comcast fails to file the information required above within 30 days of the
release of this Order, three steps will occur: (1) interim injunctive relief automatically will take effect
requiring Comecast to suspend the network management practices described above within 35 days of the
release of this Order;**” (2) the Enforcement Bureau will immediately issue an order directing Comcast to
show cause why a permanent cease-and-desist order should not be issued against it; and (3) a hearing will
be set for thirty days after Comcast’s receipt of that order. Similarly, to the extent that Comcast does file
the information required above within 30 days of the release of this Order but does not follow through on
its commitment to end its discriminatory network management practices by the end of the year, three
similar steps will occur: (1) interim injunctive relief automatically will take effect requiring Comcast to
suspend immediately the network management practices described above; (2) the Enforcement Bureau
will immediately issue an order directing Comcast to show cause why a permanent cease-and-desist order
should not be issued against it; and (3) a hearing will be set for 30 days after Comcast’s receipt of such
show-cause order.

* See Letter from Kathryn A. Zachem, Vice President of Regulatory Affairs, Comcast Corporation, to Marlene H.
Dortch, Secretary, FCC, at 2 (July 10, 2008) (“We reiterate here that the entire Comcast network will be migrated to
[a] new protocol-agnostic management technique by December 31, 2008.” (emphasis omitted)); Letter from David
L. Cohen, Executive Vice President, Comcast Corporation, to Kevin J. Martin, Chairman, FCC, at 2 (Mar. 28,
2008).

5 Accordingly, we deny Free Press’s request for both a preliminary injunction and a permanent injunction that
would require immediate compliance with federal policy, see Free Press Complaint at 24-33, as well as various
citizen requests for such “immediate” action. See supra para. 10.

%6 In the event that Comcast has not finalized the details of the network management practices that it intends to
deploy following termination of its current practices in time to meet this deadline, it may instead submit to the
Commission a certification to this effect. Should Comcast submit such a certification, Comcast will be required to
disclose to the Commission and the public the details of the network management practices that it intends to deploy
following the termination of its current practices at least two weeks prior to instituting those new practices.

*7 The Supreme Court affirmed the Commission’s authority to impose interim injunctive relief pursuant to section
4(i) in Southwestern Cable, see 392 U.S. at 181, and the Commission has utilized such authority in the past. See
Time Warner Cable, A Division of Time Warner Entertainment Company, L.P., MB Docket No. 06-151, Order, 21
FCC Rced 8808 (2006); AT&T Corp. v. Ameritech Corp., File No. E-98-41, Memorandum Opinion and Order, 13
FCC Rced 14508 (1998); see also Implementation of the Telecommunications Act of 1996, Amendment of Rules
Governing Procedures to be Followed When Formal Complaints Are Filed Against Common Carriers, CC Docket
No. 96-238, Report and Order, 12 FCC Rcd 22497, 22566, para. 159 & n.464 (1997) (stating that the Commission
has authority under section 4(i) of the Act to award injunctive relief).
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56. We invite Free Press and other members of the public to keep a watchful eye on Comcast as
it carries out this relief. Using the information provided by Comcast pursuant to this Order as well as
information submitted by the public, we will closely monitor the company’s network management
practices.”*® Accordingly, we will not terminate this proceeding but rather retain jurisdiction over this
matter.

Iv. ORDERING CLAUSES

57. Accordingly, IT IS ORDERED that, pursuant to sections 1, 2(a), 4(i), 4(j), 201(b), 230(b),
256, 257, 303(r), 403, and 601 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151,
152(a), 154(1), 154()), 201(b), 230(b), 256, 257, 303(r), 403, 521, and section 706 of the
Telecommunications Act of 1996, 47 U.S.C. § 157 nt, the complaint filed by Free Press against Comcast
Corporation on November 1, 2007 IS GRANTED TO THE EXTENT HEREIN DESCRIBED AND
OTHERWISE DENIED.

58. IT IS FURTHER ORDERED that, pursuant to sections 1, 2(a), 4(i), 4(j), 201(b), 230(b), 256,
257, 303(r), 403, and 601 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152(a),
154(1), 154(j), 201(b), 230(b), 256, 257, 303(r), 403, 521, section 706 of the Telecommunications Act of
1996, 47 U.S.C. § 157 nt, and section 1.2 of the Commission’s rules, 47 C.F.R. § 1.2, the petition for a
declaratory ruling filed by Free Press on November 1, 2007 IS GRANTED TO THE EXTENT HEREIN
DESCRIBED AND OTHERWISE DENIED.

59. IT IS FURTHER ORDERED that, pursuant to sections 1, 2(a), 4(i), 4(j), 201(b), 230(b), 256,
257, 303(r), 403, and 601 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 152(a),
154(1), 154(j), 201(b), 230(b), 256, 257, 303(r), 403, 521, and section 706 of the Telecommunications Act
of 1996, 47 U.S.C. § 157 nt, Comcast must take the steps set forth in paragraph 54 of this Memorandum
Opinion and Order.

60. IT IS FURTHER ORDERED that this Memorandum Opinion and Order SHALL BE
EFFECTIVE upon release.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

28 We decline, at this time, to assess any forfeitures against Comcast, cognizant of concerns that have been
expressed about fining Comecast in our first adjudication in this area. See supra para. 34.
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Broadband Industry Practices, WC Docket No. 07-52, Comment Sought on Petition for Declaratory
Ruling Regarding Internet Management Policies, Public Notice, 23 FCC Red 340 (WCB 2008).

Commenter

American Homeowners Grassroots Alliance

American Library Association

AT&T Inc.

Richard Bennett

Center for Democracy & Technology

Comcast Corporation

Competitive Enterprise Institute

Computer & Communications Industry Association

CTIA f--f The Wireless Association

Discovery Institute

Distributed Computing Industry Association

Embarq

Dean Fox

Fiber-to-the-Home Council

Free Press; Public Knowledge; Media Access Project;
Consumer Federation of America; Consumers Union;
New America Foundation; Participatory Culture Foundation

Free State Foundation

Frontier Communications

Laurence Brett Glass d/b/a LARIAT

David Gerisch

Global Crossing North America, Inc.

Hands off the Internet

Health Tech Strategies, LLC

Independent Telephone & Telephone Communications Alliance

Information Technology and Innovation Foundation

Information Technology Association of America

Institute for Policy Innovation

Danny Ray Jackson

Labor Council for Latin American Advancement

Nickolaus E. Leggett

Curtis L. Lowery, M.D., University of Arkansas for Medical Sciences

Brad Lindaas et al.,
Northwestern University Students for Net Neutrality

National Association of Realtors

National Association of State Utility Consumer Advocates

National Association of Telecommunications Officers and Advisors

National Black Chamber of Commerce

National Cable and Telecommunications Association

National Grange of the Order of Patrons of Husbandry

National Public Safety Telecommunications Council

National Telecommunications Cooperative Association

NBC Universal Inc.
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AHGA

ALA

AT&T
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CDT

Comcast

CEI

CCIA

CTIA
Discovery Institute
DCIA

Embarq

Fox

FTTH Council
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Free State
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LARIAT
Gerisch
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ITTA

ITIF

ITAA
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Nat’l Ass’n of Realtors
NASUCA

NATOA

NBCC

NCTA

National Grange
NPSTIC

NTCA
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New York Public Service Commission NYPSC
The OASIS Institute OASIS
Open Internet Coalition Open Internet Coalition
Organization for the Promotion and Advancement OPASTCO
of Small Telecommunications Companies
George Ou Ou
Part-15 Organization Part-15.0RG
Progress and Freedom Foundation PFF
Qwest Communications International, Inc. Qwest
Recording Industry Association of America RIAA
SafeMedia Corporation SafeMedia
Small Business and Entrepreneurship Council SBE Council
Christopher Soghoian Soghoian
Sony Electronics, Inc. Sony
Telecommunication Industry Association TIA
Time Warner Cable, Inc. Time Warner
Steven Titch, The Reason Foundation Titch
Michael Trausch Trausch
Joseph Tucek Tucek
U.S. Chamber of Commerce US Chamber of Commerce
United States Internet Industry Association USITA
United States Telecom Association USTelecom
Verizon and Verizon Wireless Verizon
Vonage Holdings Corp. Vonage
Vuze, Inc. Vuze
Women Impacting Public Policy WIPP
Wireless Communications Association International, Inc. WCA
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STATEMENT OF
CHAIRMAN KEVIN J. MARTIN

Re: Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for Secretly
Degrading Peer-to-Peer Applications; Broadband Industry Practices, File No. EB-08-IH-1518, WC
Docket No. 07-52

Would it be OK if the post office opened your mail, decided they didn’t want to bother delivering
it, and hid that fact by sending it back to you stamped “address unknown — return to sender”? Or would it
be OK, when someone sends you a first class-stamped letter, if the post office opened it, decided that
because the mail truck is full sometimes, letters to you could wait, and then hid both that they read your
letters and delayed them?

Unfortunately, that is exactly what Comcast was doing with their subscribers’ Internet traffic.

Last year, some broadband subscribers complained to the FCC that Comcast was blocking and
delaying their Internet traffic. Our investigation, and the findings of several widely respected engineers,
confirmed the complaints. Comcast was delaying subscribers’ downloads and blocking their uploads. It
was doing so 24/7, regardless of the amount of congestion on the network or how small the file might be.
Even worse, Comcast was hiding that fact by making effected users think there was a problem with their
Internet connection or the application.

Today, the Commission tells Comcast to stop, and to disclose to its subscribers how it is going to
manage traffic on a going forward basis. We therefore take another important step to ensure that all
consumers have unfettered access to the Internet.

Over the past decade, the Internet has had a powerful impact on the economy and on the lives of
American citizens. Thanks in large part to the deregulatory approach the Commission has employed, we
have witnessed the fruits of increased innovation, entrepreneurship, and competition that the Internet has
helped deliver. As policymakers, we have a duty to preserve and promote the vibrant and open character
of the Internet while maintaining infrastructure companies’ incentive to invest in providing faster
broadband to more people.

The framework we adopt today will enable us to achieve this balance, and will send a message to
the industry that bad actors will be punished. This is the same framework and approach that I proposed in
my April testimony before the Senate Committee on Science, Commerce, and Transportation which is
attached as an Appendix to this statement.'

We begin by affirming that the Commission can and will enforce the principle that consumers
should be able to access any content and any application. This should come as no surprise. Three years
ago the Commission declared that it would not hesitate to act if faced with evidence that a provider was
violating this principle by blocking consumer access to content or applications. Last year the current
Commission unanimously reiterated that we have “the ability to adopt and enforce the net neutrality
principles ... announced in the Internet Policy Statement.” Regardless of the dissenting Commissioners’
intentions at the time, or their personal preference for a rulemaking now, the full Commission clearly put
broadband operators on notice that we were ready, willing, and able to enforce the principles.

In fact, we’ve said this several times, including specifically telling Comcast. In the 2006
Adelphia Order, which the dissenting Commissioners voted for, the Commission clearly indicated it

! Written Statement of the Honorable Kevin J. Martin, Chairman, Federal Communications Commission, Before the
United States Senate Committee on Commerce, Science and Transportation (April 22, 2008) (attached as an
Appendix).
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would act on any complaints that it received about blocking or degrading Internet content. Specifically,
the Commission stated:

“If in the future evidence arises that any company is willfully blocking or
degrading Internet content, affected parties may file a complaint with the
Commission.”

In conducting such an analysis, we consider a variety of factors. The Commission considers
whether the network management practice is intended to distinguish between legal and illegal activity.
The Commission’s network principles only recognize and protect user’s access to legal content. The
sharing of illegal content, such as child pornography or content that does not have the appropriate
copyright, is not protected by our principles. Similarly, applications that are intended to harm the
network are not protected.

The Commission also considers whether the network service provider adequately disclosed its
network management practices. A hallmark of whether something is reasonable is whether an operator is
willing to disclose fully and exactly what they are doing. Consumers need proper disclosure so that they
can make informed decisions when purchasing broadband service.

Finally, if legal content is arbitrarily degraded or blocked, and the defense is “network
management,” the broadband operator must show that its network management practice is reasonable.
We will look at whether it furthers an important interest and is carefully tailored to serve that interest.
Also, the practice should be disclosed to consumers so that they can make informed decisions when
purchasing broadband service.

Applying this framework, we find that it was unreasonable for Comcast to discriminate against
particular Internet applications, including BitTorrent.

While Comcast claimed its intent was to manage congestion, the evidence told a different story:

e Contrary to Comcast’s claims, they blocked customers who were using very little bandwidth
simply because they were using a disfavored application;

e Contrary to Comcast’s claims, they did not affect other customers who were also using an
extraordinary amount of bandwidth even during periods of peak network congestion as long
as he wasn’t using a disfavored application;

e Contrary to Comcast’s claims, they delayed and blocked customers using a disfavored
application even when there was no network congestion;

e Contrary to Comcast’s claims, the activity extended to regions much larger than where it
claimed congestion occurred.

In short, they were not simply managing their network; they had arbitrarily picked an application
and blocked their subscribers’ access to it.

Comcast’s lack of disclosure about its network management practices compounded the harm.
Customers that experience unexpected problems with their connections may blame the connection or
application. This is particularly troubling when the application is used to provide services that compete
with the broadband operator’s own services. Indeed, when faced with a similar situation with Internet
telephony, we took quick action to stop a telecommunications carrier from blocking competitive VoIP
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providers.
Consumers demand, and deserve, better.

Our action today is not about regulating the Internet. Indeed, I have consistently opposed calls
for legislation or rules to impose network neutrality. Like many other policy makers and members of
Congress, | have said such legislation or rules are unnecessary, because the Commission already has the
tools it needs to punish a bad actor. Instead, we take a cautious approach. Adopting broad regulations in
this area could have unintended consequences that could stifle technological innovation. By acting on the
complaints that we receive, we are able to deal with actual problems and avoid creating others.

That is what we do today. The specific practice Comcast was engaging in has been roundly
criticized and not defended by a single other broadband provider.

If we aren’t going to stop a company that is looking inside its subscribers’ communications
(reading the “packets” they send), blocking that communication when it uses a particular application
regardless of whether there is congestion on the network, hiding what it is doing by making consumers
think the problem is their own, and lying about it to the public, what would we stop? Failure to act here
would have reasonably led to the conclusion that new legislation and rules are necessary.

We do not address pricing, unbundling, or other economic regulation.

We do not tell providers how to manage their networks. They might choose, for instance, to
prioritize voice-over-IP calls. In analyzing whether Comcast violated federal policy when it blocked
access to certain applications, we conduct a fact-specific inquiry into whether the management practice
they used was reasonable. Based on many reasons, including the arbitrary nature of the blocking, the lack
of relation to times of congestion or size of files, and the manner in which they hid their conduct from
their subscribers, we conclude it was not.

We do not limit providers’ efforts to stop congestion. We do say providers should disclose what
they are doing to consumers.

We make clear that network operators can block any illegal content or applications that are
intended to harm the network. The Order makes clear, for instance, that providers can block child
pornography or pirated video and music. Indeed, blocking illegal content could reduce bandwidth
congestion.

While concluding that the conduct at issue violates our policy was an obvious step, our action
today is nevertheless critically important.

I am pleased that Comcast has reached an agreement with the company BitTorrent and has
committed to implement a new “protocol-agnostic” management technique by the end of the year. And I
note that we have decided not to issue a fine. But contrary to some claims, Comcast’s agreement with the
company BitTorrent did not obviate the need for us to act today.

First, BitTorrent was not a party to the proceeding. Consumer groups brought the complaint — not
BitTorrent — and they and Comcast have not settled. As a basic issue of administrative law, we need to
resolve the complaint. Comcast’s agreement with a single company that uses the peer-to-peer protocol is
not a substitute for addressing the consumer groups’ complaint.

Second, it is important for the Commission to establish the important precedent that we will stop
the bad actors. We establish a clear framework for how we will conduct our fact-intensive inquiries if
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situations arise in the future. If we had declined to act, as the dissenting Commissioners would have
preferred, we would have provided certainty that broadband operators can block access and hide their
actions from their own customers.

Third, we need to protect consumers’ access. While Comcast has said it would stop the arbitrary
blocking, consumers deserve to know that the commitment is backed up by legal enforcement.

Finally, particularly given the previous obfuscation Comcast engaged in to date, it is important
that we require Comcast to respond to many still-unanswered questions about their new management
techniques:

e What exactly do they mean by a “protocol agnostic” management technique?
e  Will there be bandwidth limits?

e Ifso, what will they be?

e  Will they be hourly? Monthly?

e How will consumers know if they are close to a limit?

e [fa consumers exceeds a limit, is his traffic slowed? Is it terminated? Is his service turned
oft?

The Commission needs to understand the answers. Perhaps more importantly, Comcasts’
subscribers deserve to know the answers.

These unanswered questions seem inconsistent with the disclosures that even the dissenting
Commissioners agree are necessary.

The dissenters argue that the Commission should have conducted an investigation to find out the
answers to these questions. We did. Our Enforcement Bureau sent Comcast a letter asking the company
to respond to the allegations in the complaint and Comcast replied. Moreover, the Commission sought
comment on petitions by Vuze and Free Press, which asked the Commission to rule on the same conduct
at issue in the complaint and received more than 6,500 comments in response. In addition, the
Commission held two public hearing on the complaint and the petitions. In total, the record contains
more than 60,000 pages filling 15 banker boxes.

The fact that Comcast still has not come forward and disclosed the true nature of its network
management practices, despite numerous opportunities to do so, cannot justify inaction on the complaint.
Given the voluminous record evidence that Comcast engaged in unreasonable network management
practices, it was incumbent upon us to order Comcast to stop the practices and disclose them to us. That
is precisely what we are doing today.

In sum, by applying the framework we adopt today, the Commission will remain vigilant in
protecting consumers’ access to content on the Internet. Subscribers should be able to go where they
want, when they want, and generally use the Internet in any legal means. When providers engage in
practices truly designed to manage congestion, not cripple a potential competitive threat, they should not
be afraid to disclose their practices to consumers.
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APPENDIX
Good morning Chairman Inouye, Vice Chairman Stevens, and Members of the Committee.
Thank you for inviting me here today to provide my thoughts on the future of the Internet and the

Commission’s current role on some of the issues being discussed today.

Over the past decade, the Internet has had a powerful impact on the economy and on the lives of
American citizens. We have witnessed the fruits of increased innovation, entrepreneurship, and
competition that this technology has helped deliver. As policymakers, any rules of the road in this area
must maintain an open and dynamic Internet that will allow it to continue to be an engine of productivity

and innovation that benefits all Americans.

I FCC PRINCIPLES PROTECTING CONSUMER ACCESS TO THE INTERNET

The Commission has a duty to preserve and promote the vibrant and open character of the
Internet as the telecommunications marketplace enters the broadband age. In 2005, the Commission
adopted an Internet Policy Statement containing four principles. The Commission’s goal was to clarify

how it would evaluate broadband Internet practices on a going forward basis.

Specifically, the Commission established the following principles:

To encourage broadband deployment and preserve and promote the open and interconnected

nature of the public Internet,
e Consumers are entitled to access the lawful Internet content of their choice;

e Consumers are entitled to run applications and use services of their choice, subject to the

needs of law enforcement;

e Consumers are entitled to connect their choice of legal devices that do not harm the network;
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e Consumers are entitled to competition among network providers, application and service

providers, and content providers.

The Commission explicitly noted that these principles were subject to reasonable network management.

The Commission was seeking to protect consumers’ access to the lawful online content of their
choice. The intent of these principles was to foster the creation, adoption and use of broadband Internet

content, applications, and services, and to ensure that consumers benefit from that innovation.

I1. FCC’s ROLE IN PROTECTING CONSUMERS AND ENFORCING OUR

PRINCIPLES

As the expert communications agency, it was appropriate for the Commission to adopt, and it is

the Commission’s role to enforce, this Internet Policy Statement.

In fact, the Supreme Court in its Brand X decision specifically recognized the Commission’s

ancillary authority to impose regulations as necessary to protect broadband internet access.

I do not believe any additional regulations are needed at this time. But I also believe that the
Commission has a responsibility to enforce the principles that it has already adopted. Indeed, on several
occasions, the entire Commission has reiterated that it has the authority and will enforce these current

principles.

For example, in 2006 when I appeared before this Committee, then Chairman Stevens asked me

whether the Commission had the existing authority to take action if a problem developed. And I
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responded that the Commission had authority under Title I to enforce consumers’ access to the internet.

Moreover, almost exactly one year ago, the Republican Majority of the Commission, with the
Democrat Commissioners concurring, committed to enforcing our existing principles and the policy

statement. Specifically, in April 2007, the Commission expressly stated:

The Commission, under Title I of the Communications Act, has the ability to adopt and
enforce the net neutrality principles it announced in the Internet Policy Statement. The
Supreme Court reaffirmed that the Commission “has jurisdiction to impose additional
regulatory obligations under its Title I ancillary jurisdiction to regulate interstate and

foreign communications.” Indeed, the Supreme Court specifically recognized the
Commission’s ancillary jurisdiction to impose regulatory obligations on broadband

Internet access providers.l

Finally, the Commission has already taken enforcement action in response to other complaints.

In the Madison River complaint, the Commission ordered a telephone company to stop blocking VolP

calls.

Contrary to some public claims about Commission’s approach generally, for the Commission to
take enforcement action against a telephone company for blocking and degrading a particular application
but refuse to pursue enforcement action against a cable company blocking or degrading a particular

application would unfairly favor the cable industry.

I believe that the Commission must remain vigilant in protecting consumers’ access to content on
the internet. Thus, it is critically important that the Commission take seriously and respond to complaints
that are filed about arbitrary limits on broadband access and potential violations of our principles. Indeed,
I have publicly stated that the Commission stands ready to enforce this policy statement and protect

consumers’ access to the internet.
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I1I. FRAMEWORK FOR EVALUATING REASONABLE NETWORK MANAGEMENT

COMPLAINTS

The Commission should address issues of appropriate network management using a consistent
framework. There are several factors that I believe the Commission should use when analyzing

complaints and concerns about network management practices by broadband operators.

First, the Commission should consider whether the network management practices are intended to
distinguish between legal and illegal activity. The Commission’s network principles only recognize and
protect user’s access to legal content. The sharing of illegal content, such as child pornography or content
that does not have the appropriate copyright, is not protected by our principles. Similarly, applications

that are intended to harm the network are not protected.

Second, the Commission should consider whether the network service provider adequately
disclosed its network management practices. A hallmark of whether something is reasonable is whether

an operator is willing to disclose fully and exactly what they are doing.

Adequate disclosure of the particular traffic management tools and techniques -- not only to

consumers but also to the designers of various applications and entrepreneurs — is critical.

Application designers need to understand what will and will not work on a particular network.
For example, does an application developer know that the operator may actually insert reset packets

during a session masking the network operator’s identity?

! Broadband Industry Practices, WC Docket No. 07-52, Notice of Inquiry, 22 FCC Rcd 7894, 7896, para. 4 (2007)
(internal footnotes omitted).
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Consumers must be fully informed about the exact nature of the service they are purchasing and
any potential limitations associated with that service. For example, has the consumer been informed that

certain applications used to watch video will not work properly when there is high congestion?

Particularly as broadband providers begin providing more complex tiers of service, it’s critical to
make sure that consumers understand whether broadband network operators are able to deliver the speeds
of service that they are selling. For example, if Internet access is sold as an unlimited service, do
consumers understand that if they use too much of it they can still be cut-off?

Finally, the Commission should consider whether the network management technique arbitrarily
blocks or degrades a particular application. Is the network management practice selectively identifying
particular applications or content for differential treatment? If so, I believe that we should evaluate the
practices with heightened scrutiny, with the network operator bearing the burden of demonstrating that
the particular practice furthered an important interest, and that it was narrowly tailored to serve that

interest.

Such an approach would not mean that any action taken against a particular application would
automatically be a violation. Rather, it would trigger a more searching review of both the particular
concern and whether that network management solution was tailored to resolve the particular harm

identified to the network in as narrow a manner as possible.

In a manner similar to the way in which restrictions on speech are analyzed, network management
solutions would need to further a compelling or at least an important/legitimate interest and would need
to be tailored to fit the exact interest. Such practices should not be overly broad in their application so

that they become over or under inclusive. For example, if the concern is about stopping certain illegal
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content, a network provider should not block a particular application to all users if that application

transmits both legal and illegal content.

Such an analysis would recognize the importance of legitimate network management techniques
while giving the Commission the framework to analyze carriers actions on a case-by-case basis. As we
move into an era in which network operators are taking particularized actions against individual
applications and content, the Commission should evaluate such practices under sufficient scrutiny to
ensure that whatever actions the operators are taking are actually furthering a legitimate purpose and are

narrowly tailored to serving that legitimate purpose.

Iv. PENDING COMCAST COMPLAINT

Consumers have alleged that certain operators, and specifically Comcast, are blocking and/or

degrading consumers’ access to the Internet by distinguishing between applications.

The Commission has heard from several engineers and technical experts who have raised

questions regarding the network management techniques used by Comcast for peer-to-peer traffic.

The Commission is still investigating these complaints and we have not yet determined whether
the actions violated our principles protecting consumer access to the Internet. However, Comcast appears
to have utilized Internet equipment from Sandvine or something similar that is widely known to be a
relatively inexpensive, blunt means to reduce peer-to-peer traffic by blocking certain traffic completely.
In contrast, more modern equipment can be finely tuned to slow traffic to certain speeds based on various

levels of congestion.
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Specifically, this equipment (1) blocks certain attempts by subscribers to upload information
using particular legal peer-to-peer applications by pretending to be the subscriber’s computer and
falsifying a “reset” packet to end the communication, and (2) degrades the corresponding attempts to

download information using the same peer-to-peer applications.

Based on the testimony we have received thus far, I think it is important to clarify a few points.

Contrary to some claims, it does not appear that cable modem subscribers had the ability to do
anything they wanted on the Internet. Specifically, based on the testimony we have received thus far,
some users were not able to upload anything they wanted and were unable to fully use certain file sharing

software from peer-to-peer networks.

Contrary to some claims, it does not appear this network management technique is “content
agnostic.” Indeed, Comcast has publicly stated that it will migrate to a “protocol” (content) agnostic
approach to traffic management in the future, and thus conceded that the techniques currently in use are

not “content agnostic.”

Contrary to some claims, it does not appear that this technique was used only to occasionally
delay traffic at particular nodes suffering from network congestion at that time. Indeed, based on the
testimony we have received thus far, this equipment is typically deployed over a wider geographic or
system area and would therefore have impacted numerous nodes within a system simultaneously.
Moreover, the equipment apparently used does not appear to have the ability to know when an individual
cable segment is congested. It appears that this equipment blocks the uploads of at least a large portion of

subscribers in that part of the network, regardless of the actual levels of congestion at that particular time.
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Finally, contrary to some claims, it is not clear when they will actually stop using their current
approach. They claim that they will deploy this new solution by the end of the year but it is unclear
whether they will be finished deploying their solution or just starting that migration. Indeed the question
is not when they will begin using a new approach but if and when they are committing to stop using the

old one.

V. NEXT STEPS

As the Commission continues its investigation into the complaints before it, the most important
and first step that we can take in fulfilling our responsibility is to make sure that we are fully informed.
At the very least, we need to obtain greater information to more fully understand what is happening and
what impact operators’ actions are having so that we may better evaluate the reasonableness of any

network management practices at issue.
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STATEMENT OF
COMMISSIONER MICHAEL J. COPPS

Re: Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for
Secretly Degrading Peer-to-Peer Applications, File No. EB-08-1H-1518; Broadband Industry
Practices, Petition of Free Press et al. for Declaratory Ruling that Degrading an Internet
Application Violates the FCC's Internet Policy Statement and Does Not Meet an Exception for

“Reasonable Network Management,” WC Docket No. 07-52

This is a landmark decision for the FCC—a meaningful stride forward on the road to guaranteed
openness of the Internet. It’s taken a while for us to get here, but that doesn’t detract from the historic
importance of what the Commission does today. We recognize that protecting Internet openness is like
protecting the Internet’s immune system, safeguarding it from bugs and infections that could slow its
circulation, make it sick, maybe even kill it.

Let’s be clear about what today’s Order does and does not accomplish. We do recognize that
unreasonably impeding the performance of an Internet application (like peer-to-peer file sharing)—and
not just outright blocking a particular website or program—violates the FCC’s Internet policies. We do
require that Internet providers inform their customers when they make important technical decisions that
change how the Internet works. And we do give consumers who feel their Internet experience is being
unreasonably interfered with a right to seek help at the Commission. We do not, however, prohibit
carriers from reasonably managing their networks. And we do not prevent engineers—either now or in
the future—from coming up with new and better ways to serve their customers.

In short, today’s decision strikes a careful balance. The story of how we got here is instructive.
Back in 2003, before most people ever heard the words “network neutrality,” I gave a speech suggesting
that the Internet as we know it could be dying. Some thought it was perhaps something of a controversial
claim at the time. But it was premised on my belief that if a few large companies controlled the on-ramp
to the Internet, they could distort the development of technology, opportunities for entrepreneurs and the
choices available to consumers. I predicted that technologies to allow such interference were already
appearing, with more to come. And I said we should act then to guarantee the openness of the Net. At
that time, the Commission was more interested in re-categorizing telecommunications services as
information services and eliminating many of the social and economic responsibilities of broadband
service providers. I urged my colleagues to at least adopt an Internet Policy Statement that contained the
basic rights of Internet end-users to access lawful content, run applications and services, connect devices
to the network and enjoy the benefits of competition. They did that and it was a good step forward, for
sure—but the proof was always going to be in the pudding.

Network operators assured us nothing untoward was going on, but it wasn’t long before we heard
rumblings that maybe things weren’t running so openly and smoothly. Examples of alleged interference
were cited. Then, in November 2007, leading public interest organizations and advocates filed with the
Commission a specific Complaint and a Petition for a Declaratory Ruling. They alleged that one
company, Comcast, was degrading peer-to-peer protocols that consumers were utilizing to share large
files such as movies and television programs.

The FCC was suddenly at a crossroads. Down one path was a Commission committed to
preserve and honor the openness of the Internet by breathing life into our Internet Policy Statement.
Down the other road was a Commission that, while celebrating the Internet, refused to apply its principles
and sat idly by while broadband providers amassed the power and technical ability to dictate where we
can go and what we can do on the Internet. Today we choose the open road.

We began by taking the allegations and our responsibility to foster an open Internet seriously.
Then we took the time to gather, analyze and assess the evidence. We heard from the leading engineers
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and experts in the field and received 6,500 comments from a broad array of interested parties. The
Commission ventured beyond the Beltway and conducted two en banc hearings that included numerous
expert witnesses and extensive opportunity for public testimony. This process allowed us to better
understand what in fact the case involved and who was impacted by the practices in question. We did the
requisite analysis and a majority today moves forward.

Here, Comcast deployed equipment using deep packet inspection to identify peer-to-peer uploads.
Comcast determined when to send reset packets to terminate a user’s connection in order to manage its
network. The practice limited consumers’ ability to access the lawful Internet content of their choice.
And, as the Commission correctly concludes, it was discriminatory and not carefully tailored to address
the company’s concerns about network congestion. (In fact, it prevented peer-to-peer customers from
making uploads regardless of whether there was network congestion at that time.) Further, Comcast’s
level of disclosure to its customers was clearly inadequate. As the Order finds, no one could reasonably
have known, prior to filing of the Complaint, that peer-to-peer protocols were being discriminated against
on Comcast’s network.

The Communications Act, as amended, gives the Commission ample authority to act on this
Complaint, and today’s Order sets out in detail the legal framework for this authority. I would also point
out that the Commission is free to address these issues through either adjudication or a rulemaking.
Surely no one can credibly claim that this process has not provided the parties ample opportunity to
present their cases.

Let me emphasize again the cautious and well-considered approach the majority takes in this
proceeding about the future of the Internet. We recognize that network architectures and network
practices are fast-changing and complex. We understand that Comcast and all the other Internet service
providers have real network management challenges to overcome. And we appreciate that establishing a
rigid rule prohibiting all discriminatory network practices would go too far. There are network
management practices that most experts agree are reasonable and that are important to the development of
new technologies and Internet services. I also emphasize that discrimination is not per se wrong. It is
unreasonable discrimination that is wrong. Unreasonable discrimination flies in the face of the Internet’s
genius and threatens the most open, dynamic and opportunity-creating technology devised in modern
times.

We know that the technological capacity to impede the openness of the Internet already exists.
It’s a slam dunk that as technology evolves, we will see new tools coming online that could be used for
purposes of unreasonable discrimination. We also understand that some may see commercial opportunity
in applying such technological impediments. History tells us that when technical capacity and
commercial incentive exist side-by-side, it’s a good bet that someone will try to use them to their own
advantage. I’m not making a moral judgment here; it’s just the stuff of history.

So the trick is to find the fine line between reasonable management techniques that allow the Net
to flourish and unreasonable practices that distort and deny its potential. I believe, and I have long
advocated, a case-by-case analysis of the facts in particular cases brought before the Commission, based
on a clear policy of “reasonable network management only.” Today’s Order follows this path. The
standard set forth in our decision is a careful balance that establishes a high threshold for demonstrating
that a discriminatory network management practice is reasonable, while recognizing that there are times
when such practices may indeed be both reasonable and necessary. In doing this, we don’t hamstring
technology. But at the same time we say to the public that there is a place, the FCC, where you can come
to have allegations of network neutrality violations heard and acted upon.

My friend and colleague Commissioner McDowell published a thoughtful op-ed on this topic in
the Washington Post earlier this week. We may respectfully disagree on some of it, but he was certainly
correct that “regardless of what the ruling stipulates, the issue of what constitutes appropriate Internet
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network management will be debated for some time.” The question I have, though, is the same as it was
five years ago. Will the Internet evolve out in the open, via standards groups, and with consumers
empowered to utilize the tremendous wonders of the dynamic Internet, and with all stakeholders having
input into how the future of this technology will evolve? Or will network operators bring the Internet
under their control for their own purposes—which may not always be the public’s purposes? Will
network operators deal with legitimate network problems in a way that is sensitive to effects on the rest of
the Internet? Or will they be permitted to maximize their own interests? Until the FCC opened this
inquiry, important decisions about the future of the Internet were being made in a black box where the
American people had precious little opportunity to peek. After today they will hopefully be able to see
things in a little brighter light.

It is brighter because we have made a strong statement—based upon the four principles and
rooted in our authority under the Communications Act—that network operators must not manage traffic
in an unreasonably discriminatory manner. As a practical matter, we are moving closer to taking a step |
have long called for: to expressly incorporate a fifth principle of non-discrimination into our existing
Internet Policy Statement.

While today’s Order represents important movement forward, it is not a full substitute for the
fifth principle that I believe we must adopt. A clearly-stated commitment of non-discrimination would
make clear that the Commission is not having a one-night stand with net neutrality, but an affair of the
heart and a commitment for life. That’s what something so precious as this technology deserves. A fifth
principle will provide the needed reminder to all—long after the details of this case become blurry
history—that the Commission’s policy of network openness is ongoing and its remedies are always
available. It’s a pretty safe bet there will be other complaints about non-discrimination coming to the
Commission. A fifth principle would reassure those bringing such complaints that they will receive the
same kind of Commission attention that the Comcast complainants received. A fifth principle should
also, in my opinion, apply to wireless as well as to wireline networks. In sum, formal Commission
adoption of a fifth principle of Internet openness would proclaim and sustain Internet users’ right to all
the freedom that network openness provides.

Mr. Chairman, thank you for your leadership on this matter. Thanks to the Bureau and to our
Office of General Counsel for their good diligence, thanks to my colleagues for working so hard on this,
and thanks to the many interested stakeholders who provided information to us. I look forward to
working with my colleagues, with the many Members of Congress who have expressed interest in this
issue, and—most of all—with the users and innovators of the Net as together we work to unlock its vast
potential.
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STATEMENT OF
COMMISSIONER JONATHAN S. ADELSTEIN

Re: Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for
Secretly Degrading Peer-to-Peer Applications, Broadband Industry Practices, Petition of Free
Press et al. for Declaratory Ruling that Degrading an Internet Application Violates the FCC'’s
Internet Policy Statement and Does Not Meet an Exception for “Reasonable Network
Management”’, Memorandum Opinion and Order, File No. EB-08-IH-1518, WC Docket No. 07-
52

Three years ago, the Commission adopted its Internet Policy Statement,' articulating enduring
principles to encourage broadband deployment and preserve the open and interconnected nature of the
Internet. Today, I am pleased that we build on that critical step with this landmark decision to enforce
Federal law and the principles behind the Infernet Policy Statement. 1 am confident that today’s decision
will reassure consumers that they will continue to enjoy freedom on the Internet.

Consumers have come to expect — and will continue to demand — the open and neutral
character that has always been the hallmark of the Internet. Broadband is redefining many aspects of the
way we live. In an age when traditional media markets are dominated by a handful of giant
conglomerates, there is optimism about the rise of broadband as an outlet for creative expression and
democracy. The Internet can restore decentralized and entrepreneurial voices to the media landscape that
are reflective of the best aspects of the American tradition. This Order is a vital step towards maintaining
the potential and promise that the Internet holds for enriching our economic, cultural and social well-
being.

This decision is seminal because, for the first time, we interpret the specific provisions of the
Internet Policy Statement and follow through on our repeated promises to act on allegations of
misconduct.” At the same time, it is also a narrow decision, grounded firmly in the facts of the case
before us. To that point, rarely has this Commission conducted such intensive fact-finding. We have
witnessed nine months of filings and two hearings to glean testimony from providers, legal experts,
engineers, entrepreneurs, scholars, consumer advocates, and many others. We have heard from thousands
of individual consumers who have filed comments with us.

' Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review of Regulatory
Requirements for Incumbent LEC Broadband Telecommunications Services;, Computer Il Further Remand
Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review —
Review of Computer III and ONA Safeguards and Requirements; Inquiry Concerning High-Speed Access to the
Internet Over Cable and Other Facilities; Internet Over Cable Declaratory Ruling, Appropriate Regulatory
Treatment for Broadband Access to the Internet Over Cable Facilities, CC Docket Nos. 02-33, 01-337, 98-10, 95-
20, GN Docket No. 00-185, CS Docket No. 02-52, Policy Statement, 20 FCC Rcd 14986 (2005) (Internet Policy
Statement).

* See, e.g., Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities; Universal
Service Obligations of Broadband Providers,; Review of Regulatory Requirements for Incumbent LEC Broadband
Telecommunications Services, Computer Il Further Remand Proceedings: Bell Operating Company Provision of
Enhanced Services; 1998 Biennial Regulatory Review — Review of Computer 11l and ONA Safeguards and
Requirements; Conditional Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. § 160(c)
with regard to Broadband Services Provided via Fiber to the Premises; Petition of the Verizon Telephone
Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broadband Services
Provided via Fiber to the Premises; Consumer Protection in the Broadband Era, WC Docket No. 04-242, 05-271,
CC Docket Nos. 95-20, 98-10, 01-337, 02-33, 20 FCC Rcd 14853 (2005) (Wireline Broadband Internet Access
Order).
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A careful review of the record before us leads inexorably to the conclusion that there has been a
violation of Federal Internet policy. The actions in question had the clear effect of impeding consumers’
ability to use particular file sharing applications. This Order takes the next step of determining whether
this approach fits within the Internet Policy Statement’s provision for “reasonable network management,”
and rightly concludes that it is not sufficiently targeted to fit that exception.

In reaching this conclusion, I appreciate the challenges that providers face in developing
reasonable network management policies. Through meetings with many providers, I have heard concern
about the impact of peer-to-peer applications on their networks. The Order acknowledges that broadband
providers will need to continue to manage their networks. It also acknowledges that different approaches
may be appropriate for different technologies.

Yet, the record here shows Comcast’s approach to be over-inclusive and ill targeted to the
purported goal.” I found particularly compelling the wide, even if not unanimous, consensus among
network engineers that these actions strayed from accepted Internet standards and norms. Moreover, the
problem was compounded by Comecast’s lack of adequate disclosure policies and the inaccurate response
to initial public questions. Considering all the factors, and balancing the competing goals set out in the
Internet Policy Statement, the Commission appropriately finds the conduct to be unreasonable.

Going forward, this decision sets out a marker, making clear to providers that discriminatory
network management practices must be carefully tailored and not unreasonable. As providers craft their
network management practices, the Order sends a strong signal about the importance of engaging industry
standard setting bodies, such as the Internet Engineering Task Force, the Internet Architecture Board, and
the Internet Society, which offer the best forum for resolving network management issues. It is certainly
preferable for facilities-based providers and applications providers to work collaboratively, in an open and
transparent manner, without the need for governmental intervention. To the extent that engineers can
work out these issues among themselves, it obviates the need for Commission action. I am pleased such
an effort is now underway among these engineering bodies to tackle the issues raised by peer-to-peer
traffic, and that Comcast is an active participant in those discussions. The Order makes clear, though, that
the Commission will not abdicate its role in preserving and promoting the open and interconnected nature
of the Internet. That open platform has been the basis for unprecedented innovation and I am confident
that the approach we take today will, in the end, lead to the greatest opportunities for continued
innovation.

We have heard concerns about the Commission’s legal authority to act in this case and about the
procedural choice of a legal vehicle. Having carefully reviewed the legal arguments, I conclude that the
Commission is on solid footing. Our analysis starts with the strong finding of the Supreme Court which,
in upholding the FCC’s very decision to adopt a looser regulatory framework for broadband Internet
access, observed that “the Commission has jurisdiction to impose additional obligations on [information
service providers] under its Title I ancillary jurisdiction to regulate interstate and foreign
communications . . . .”* Following this direction from the Supreme Court, the Order sets out the
Commission’s legal authority under Title I of the Act, explaining that preventing unreasonable network
discrimination directly furthers the goal of making broadband Internet access both “rapid” and “efficient.”

The Order also includes a detailed and well-reasoned analysis of our considerable additional legal
authority for this decision. Notably, the Order is firmly based on the Congressional policies set forth in
Section 230 of the Act. Section 230 states that it is the “policy of the United States” to “promote the

? I note that while the Order describes several alternatives that may be better tailored to meet Comcast’s purported
goal, it stops short of specifically endorsing any particular approach. In this respect, I withhold judgment on the
impact of such practices on consumers.

* National Cable & Telecomms. Ass’n v. Brand X Internet Services, 545 U.S. 967, 996 (2005).
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continued development of the Internet” and to “encourage the development of technologies which
maximize user control over what information is received by individuals . . . who use the Internet....””
Indeed, the Commission directly advanced these very statutory goals in adopting the Internet Policy
Statement and confirming that “consumers are entitled to access the lawful Internet content of their
choice” and to “run applications and use services of their choice.” Were there any doubt, the Order also
finds that resolving this complaint is ancillary to our authority under Sections 201, 256, 257, 601, and 706
of the Act.

As the Order correctly concludes, taking action against discriminatory practices advances federal
law by encouraging the efficiency of the public Internet, ensuring reasonable charges, and promoting
competition, pursuant to Section 1. It encourages the deployment of advanced services, pursuant to
Section 706. It ensures the reasonableness of charges incurred by preventing providers from shifting
costs to customers who purchase DSL as a common carrier service, pursuant to Section 201. It promotes
the flow of information across public telecommunications networks, pursuant to Section 256. It
eliminates barriers to entry for entrepreneurs, pursuant to Section 257. And, it improves individuals’
ability to access a diverse array of content over the Internet, pursuant to Sections 257 and 601.

Having determined that the Commission has more than adequate statutory authority to address
this issue, we have clear discretion about whether to act through rulemaking or adjudication.’ Recent
Commission practices, and my clear preference, would have been to address this issue through the
adoption of rules. Although I have urged the Commission to adopt rules to address concerns about
network discrimination, the Commission’s decision to resolve this case through adjudication rests on firm
legal ground. It is consistent with the Commission’s long history in which we have often issued major
policy decisions in the process of adjudications, as have other Federal agencies.

More recently, the Commission has issued repeated statements on this issue. For example, in the
Wireline Broadband Internet Access Order the Commission made clear that “[s]hould we see evidence
that providers of telecommunications for Internet access of IP-enabled services are violating these
principles, we will not hesitate to address that conduct.”” Similarly, the Commission in the Comcast-
Adelphia-Time Warner Merger Order specifically warned the applicants — including the provider subject
to this action — that “[i]f in the future evidence arises that any company is willfully blocking or
degrading Internet content, affected parties may file a complaint with the Commission.”®

In many ways, today’s approach should ameliorate the concerns of critics who have argued that
protecting Internet freedom will lead to overbroad mandates that cannot anticipate changes in technology.
First, it makes clear that the protections of the Infernet Policy Statement extend only to lawful content;
hence, this Order does nothing to prevent providers from, for example, restricting access to child

547U.S.C. § 230(b)(1), (3).

8 See SEC v. Chenery Corp., 332 U.S. 194, 203 (1947) (Chenery); NLRB v. Bell Aerospace Co., 416 U.S. 267, 292
(1974).

" Wireline Broadband Internet Access Order, 20 FCC Red at 14907, para. 96.

8 Applications for Consent to the Assignment and/or Transfer of Control of Licenses, Adelphia Communications
Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors, to Time Warner Cable Inc. (Subsidiaries),
Assignees, Adelphia Communications Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors and
Transferors, to Comcast Corporation (Subsidiaries), Assignees and Transferees, Comcast Corporation, Transferor,
to Time Warner Inc., Transferee, Time Warner Inc., Transferor, to Comcast Corporation, Transferee, MB Docket
No. 05-192, Memorandum Opinion and Order, 21 FCC Rcd 8203, 8298, para. 220 (2006) (Adelphia/Time
Warner/Comcast Order). See also Broadband Industry Practices, WC Docket No. 07-52, Notice of Inquiry, 22
FCC Rcd 7894, 7896, para. 4 (2007) (Broadband Industry Practices Notice) (concluding that “[t]he Commission,
under Title I of the Communications Act, has the ability to adopt and enforce the net neutrality principles it
announced in the Internet Policy Statement”).

56



Federal Communications Commission FCC 08-183

pornography or content that violates copyright law. Second, here we limit our findings to the narrow
issues before us. Third, we choose a path that preserves the Commission’s flexibility to consider
alterative approaches and technologies. Even many opponents of legislation and rules in this area have
supported a case-by-case approach like the one adopted today. Finally, through this adjudication, we
have followed a thorough and open process: seeking comment from all parties, conducting open hearings,
gathering information and analysis from all sides. Although I support taking this action, I do appreciate
my colleagues’ willingness to craft this item in a way that preserves the Commission’s ability to adopt
rules at a later date, which was critical to my support of the item.

It is apparent that some parties want the Commission to have no role at all. Such an approach,
however, is not consistent with Federal law and Internet policy and would abdicate our critical role in
fulfilling Congress’ objectives. As this Order acknowledges, we must make it a priority to ensure that the
Internet remains open and that the broadband market remains competitive.

For all these reasons, I approve this Order.

Finally, I would like to thank the Office of General Counsel and the staffs of our Enforcement
and Wireline Competition Bureaus for their hard work in developing this case and bolstering our legal
analysis. As the process went on, this Order improved greatly. And I appreciate the input of the many
citizens who attended and participated in our public hearings on this issue. The level of participation was
remarkable and fitting for an issue of this importance.
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STATEMENT OF
COMMISSIONER DEBORAH TAYLOR TATE

Re: Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation for
Secretly Degrading Peer-to-Peer Applications, Broadband Industry Practices, Memorandum Opinion
and Order (WC Docket No. 07-52)

Today’s Order reiterates the fact that “reasonable minds truly can differ.” I viewed this proceeding as a
normal enforcement review, regarding a particular complaint within the confines of the specific
circumstances presented, using a “case by case” analysis; not the pronouncement of a “monumental
decision.”

My general philosophy that guides my decision-making is that prior to government pursuing regulatory
remedies in the name of the public interest, we should first carefully consider what the private sector is
doing to enhance, expand and enrich consumers’ options, and proceed with caution unless and until there
is a clear, legal basis for government intrusion into private business — or in this case, engineering —
decisions. Therefore, I plan to associate myself and this statement with the procedural and substantive
legal arguments of Commissioner Robert McDowell. Presently, we are benefiting from over $100 billion
in broadband investment, robust industry competition and cooperation and unprecedented consumer
options in this dynamic multi-platform marketplace. Thus, regulatory action in this instance should yield.

However, while the Commission should refrain from regulating the digital marketplace, we do have an
important function in protecting the consumer interest. In fact, rather than concentrating on 10% of the
traffic by 5% of the heaviest bandwidth users, we should be ensuring that the 95% of ordinary subscribers
are not negatively impacted as they use their internet for their child’s homework, shopping, getting news,
sending emails and watching TV and YouTube. Rather than assuming the role of “world wide web
enforcer,” perhaps the best way for the FCC to fulfill our duties under /nternet Policy Statement would be
to assume the role of mediator or arbitrator, helping to facilitate agreements among the various sectors of
the broadband internet industry to create an experience that benefits all users, rather than issuing broad
mandates to protect the few.

Most significantly in the present case, it is important to note that the FCC played a key role in helping to
resolve the Comcast-BitTorrent controversy we are considering today.

In this particular case, the Commission undertook numerous efforts to fulfill that role, including the
initiation of two public proceedings, and the holding of well-attended and educational public hearings at
Stanford, Harvard, and Carnegie Mellon Universities.

In the wake of these efforts, the two parties announced on March 27 an agreement to collaborate in
managing web traffic and to work together to address network management and content distribution.
First, Comcast announced that it will migrate by year-end 2008 to a capacity management technique that
is protocol agnostic. Second, the two companies also agreed to work with other ISPs, technology
companies, and the Internet Engineering Task Force to explore and develop new distribution technologies
for delivery of media content. It is also important to note that BitTorrent acknowledged the need of ISP’s
to manage their networks during times of peak congestion.

Outside of the agreement, other progress is being made. This spring, Comcast and Pando Networks, Inc.
announced plans to lead an industry-wide effort to develop a P2P Users’ Bill of Rights. This effort is
now seeing implementation under the Distributed Computing Industry Association, which is focused on
developing best practices to ensure an optimum online consumer experience. Additionally, the P4P
Working Group, which includes Comcast, other major U.S. broadband providers, and applications
companies, continues to work together and participate in trials focused on maximizing consumers’
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broadband experience.

Clearly these efforts in mitigation of the underlying issues of concern were facilitated by the
Commission’s focus and attention. As a trained mediator, I believe that resolving matters in this fashion is
the best way to serve the public interest and thus ensure an open internet for a// consumers, not just the
petitioning few.

I also must stress the importance of disclosure and transparency for all customers of internet service
providers. Throughout our public hearings concerns were raised regarding the lack of information being
provided by ISPs to their customers. It seems that there was a “communication gap” between Comcast
and its consumers in regard to how subscribers received information on network management and what
their service expectations were. Clearly, the consumer disclosure documents that Comcast used were not
adequate notification of its practices. As someone who has spent most of my career looking out for the
best interests of the consumer, this concerns me. With the explosive growth enjoyed by broadband
internet providers and its resulting increase in the competitive landscape, consumers must be able to both
know and understand what they are getting and paying for.

ISP’s must do better. Comcast’s recent revision of its user policy and the posting of network
management “frequently asked questions” on its website illustrate their recognition of the need for
improvement. The company is now alerting customers that it may, on a limited basis, temporarily delay
certain P2P traffic when that traffic has, or is projected to have, an adverse effect on other customers’ use
of the service. Comcast’s efforts to improve its disclosures is another positive result emanating from the
Commission’s oversight role, further mitigating the need for additional government action. Other arms of
government are also spotlighting consumer disclosure from the FTC to Congress so there is great impetus
for even more improvement by the private sector without a government mandate.

The FCC has an important function in protecting the consumer, and we must remain vigilant to ensure
that the private sector is responsible to their concerns. We can use our role as public servants, educators
and the “bully pulpit” to shine a light on companies that fall short and hold their feet to the fire and
prompt industry to action. With corporate revenues rising and customer satisfaction scores falling,
companies offering broadband service must make disclosure and transparency a priority.

Lastly, but of immense importance to thousands of creators, researchers, content producers and artists
across this entire country, I would like to address the fact that this order provides minimal substantive
discussion about the role network managers have in filtering and guarding their platforms against the
growing problem of illegal content distribution, and the potentially adverse effect regulatory prescription
can have on stemming its growth.

As my colleagues on the Commission know, a long-time concern of mine has been fighting the
proliferation of online child pornography and unauthorized illegal downloads of creative content. In fact,
next week I will be traveling to Tennessee to attend the launch of a partnership between Connected
Nation and iKeepSafe. Connected Nation provides computers to children across the state of Tennessee
and iKeepSafe provides DVDs and other educational materials to teach children about the risks associated
with internet use and how they can protect themselves online — yet another example of a positive market
and industry driven public-private partnership to address a very real problem: child online safety.

While I may be the only Commissioner raising these concerns, certainly many Attorneys General, the
National Coalition for Missing and Exploited Children and even leaders in other countries share these
concerns. If the Commission interferes with the ISPs ability to manage their networks by imposing a
strict legal standard, will such regulation have a freezing effect on the fight against illegal content? By
requiring ISPs to “carefully tailor” their network management practices, I am concerned that we will
potentially be stripping them of the important tools they use — and we need — to purge their platforms of
illegal content which negatively impacts every type of intellectual property, from software to
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pharmaceuticals to of course, songwriters and motion pictures.

Further, as some in the content industry have rightly highlighted, all four principles enumerated in the
FCC’s Internet Policy Statement relate on/y to the protection of lawful content. None of these principles
protects unlawful conduct. Thus “any remedy that inadvertently forecloses ISPs from pursuing and
denying access to unlawful content would be inconsistent with the clear line between lawful and unlawful
content drawn in the FCC’s policy.”" Most parents would surely agree. The main point is that even if the
Commission does not intend to frustrate network managers’ attempts to guard against illegal content, the
mandate of regulation in this order can potentially reverse many of the significant strides the private
sector has made and continues to make to address this critically important issue. With the U.S. Chamber
of Commerce reporting that piracy negatively costs the U.S. economy up to $250 billion a year, this
hardly seems like the right path to follow.

Through innovative technology, unique public private partnerships and collaborative solutions — like
another recent agreement between the National Center for Missing and Exploited Children and the cable
industry to identify, block and ultimately report illegal activity to law enforcement — network managers
are making great strides without regulatory interference from the government.

Finally, it is important to highlight that effective network management plays a key role in protecting
customers from spam, phishing, computer viruses and worms, Trojan horses, and denial of service
attacks. If we tie the hands of network managers, there is a good chance this type of malware could
neither be identified nor contained before affecting users. If we are truly looking to improve the
consumer online experience, avoid network congestion and protect privacy, it does not seem prudent to
block internet service providers’ ability to purge their platforms of these technological plagues.

I applaud the Chairman for focusing the Commission’s and the public’s attention on this issue, and for
using it as a vehicle for hearings around the country over the past year. In addition to educating
ourselves, I believe these forums have served an important role in outreach and education of the public as
they navigate this ever-changing technological revolution. Through these efforts, the Commission has
been able to shine a light on particular practices and consumer concerns, and the private sector has
responded. Had we continued down our generally deregulatory path regarding information services, we
would have not taken the more interventionist approach adopted in this item, which is unnecessary given
the industry-wide actions already underway, as well as the specific, ameliorating steps taken by the
company to address the allegations in the complaint at hand. Therefore, I respectfully dissent.

' Comments of the Recording Industry Association of America, In the Matter of the Petition of Vuze, Inc. for
Rulemaking to Establish Rules Governing Network Management Practices By Broadband Network Operators, p8.
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DISSENTING STATEMENT OF
COMMISSIONER ROBERT M. McDOWELL

RE:  Formal Complaint of Free Press and Public Knowledge Against Comcast Corporation
for Secretly Degrading Peer-to-Peer Applications, Broadband Industry Practices, Petition of Free Press
et al. for Declaratory Ruling that Degrading an Internet Application Violates the FCC'’s Internet Policy
Statement and Does Not Meet an Exception for “Reasonable Network Management,” File No. EB-08-1H-
1518, WC Docket No. 07-52

First, I’d like to thank the public interest groups who brought this matter to our attention for doing
so. I’d also like to thank the Chairman for having us all focus on this case. Shining a spotlight on these
issues has helped raise awareness and spark a debate which has been constructive, at times.

All of us can agree on a few things. The Internet should remain open and free. Our policies, and
the policies of all governments everywhere, should promote such freedom. We can also agree that
network operators could do a better job of educating consumers regarding the limitations of their
networks and how those networks need to be managed to keep the Internet functioning. We have seen a
lot of improvement in that area in the past couple of months due, in part, to this proceeding.

I also hope we can agree that applications providers could do a better job of designing software
that works more efficiently on networks that were designed and built sometimes decades ago. The
providers of certain peer-to-peer (P2P) applications, for example, could do a better job of making
consumers aware that their applications require consumers’ computers to work 24 by 7 in ways that can
tie up their computing power and reduce broadband speeds for themselves and their neighbors.

I think we can also agree — and in this I concur in Commissioner Tate’s statement — that it is
tremendously important for network operators to be authorized to guard against unlawful Internet content
such as child pornography, for the Commission to act as a mediator rather than a regulator when
appropriate, and for network operators to adequately disclose their terms of service.

In that spirit, I am concerned that we are witnessing a deepening division between some in the
application industry and some network operators. Both sectors are indispensable to our burgeoning
Internet economy. History teaches us that we are all better off if we reject the rhetoric of the extremes on
both sides and resolve technological disputes through collaboration and negotiation. Looking back
through the long lens of time, it is obvious that the Internet is the greatest free-market success story of all
time precisely because conflicts were resolved in this manner. Continued escalation of rhetoric serves no
one well, least of all American consumers.

With those introductory remarks, it is time to move on to decide the matter at hand. Independent
administrative agencies are interesting creatures. We are not part of the executive, legislative or judicial
branches of government, yet we have quasi-executive, -legislative and -judicial powers. It is primarily
our quasi-judicial powers we are exercising today. Accordingly, we are compelled by statute to examine
the procedural issues before us as well as to weigh the facts against the current state of the law.
Commissioner Tate and I received the current version of the order at 7 p.m. last night, with about half of
its content added or modified. As a result, even after my office reviewed this new draft into the wee
hours of the morning, I can only render a partial analysis.

As a procedural matter, what we have before us today is an order regarding a pleading that was
filed as a “formal complaint.” Our rules mandate that formal complaints apply only to common carriers."

! See 47 USC § 208 (“. . .complaining of anything done or omitted to be done by any common carrier subject to this
Act....”);47CFR.§ 1.711.
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As the Supreme Court held in the Brand X case,” and as the Commission has held on numerous occasions
since, cable modem service is not common carriage but, rather, an information service under Title I of the
Act’?

If the complaint survives this first step, we should next look to see if we have jurisdiction to
enforce our rules. I agree that we do have jurisdiction, in general, over these areas.* However, we do not
have any rules governing Internet network management to enforce. Since the Supreme Court’s decision
in Brand X, we have been busy taking broadband services out of the common carriage realm of Title II
and classifying them as largely unregulated Title 1 information services.” It does not take a law degree to
understand that once we did that, the rules of Title II would no longer apply to broadband services.

Furthermore, the Commission did not intend for the Internet Policy Statement to serve as
enforceable rules but, rather, as a statement of general policy guidelines.’ Based on their remarks at the
time, at least two of my colleagues in the majority agreed.” Indeed, in the Wireline Broadband Order,
released the same day, the Commission clearly contemplated initiating a rulemaking in response to

* National Cable & Telecoms. Ass’n v. Brand X Internet Services, 545 U.S. 967 (2005) (Brand X).

3 1d., 545 U.S. at 968. 1 also note that the format and content of the complaint were deficient in a number of ways,
including a failure to cite to any sections “of the Communications Act and/or order and/or regulation of the
Commission alleged to have been violated.” See 47 C.F.R. § 1.721(a)(4). Additionally, our rules require dismissal
in instances such as this one where a “document purporting to be a formal complaint . . . does not state a cause of
action under the Communications Act.” 47 C.F.R. § 1.728(a). The complaint does not state a cause of action under
the Communications Act because the Commission does not, in this case, have the authority to act in the absence of
relevant rules.

* See Brand X, 545 U.S. at 976, 996.

> See, e.g., Appropriate Framework for Broadband Access to the Internet Over Wireline Facilities; Universal
Service Obligations of Broadband Providers,; Review of Regulatory Requirements for Incumbent LEC Broadband
Telecommunications Services;, Computer 111 Further Remand Proceedings: Bell Operating Company Provision of
Enhanced Services; 1998 Biennial Regulatory Review — Review of Computer 11l and ONA Safeguards and
Requirements, Conditional Petition of the Verizon Telephone Companies for Forbearance Under 47 U.S.C. § 160(c)
with regard to Broadband Services Provided via Fiber to the Premises; Petition of the Verizon Telephone
Companies for Declaratory Ruling or, Alternatively, for Interim Waiver with Regard to Broadband Services
Provided via Fiber to the Premises; Consumer Protection in the Broadband Era, WC Docket Nos. 04-242, 05-271,
CC Docket Nos. 95-20, 98-10, 01-337, 02-33, Report and Order and Notice of Proposed Rulemaking, 20 FCC Red
14853 (2005) (Wireline Broadband Order), petitions for review denied, Time Warner Telecom, Inc. v. FCC, 507
F.3d 205 (3d Cir. 2007).

% Appropriate Framework for Broadband Access to the Internet over Wireline Facilities; Review of Regulatory
Requirements for Incumbent LEC Broadband Telecommunications Services; Computer 111 Further Remand
Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review —
Review of Computer Il and ONA Safeguards and Requirements, Inquiry Concerning High-Speed Access to the
Internet Over Cable and Other Facilities; Internet Over Cable Declaratory Ruling; Appropriate Regulatory
Treatment for Broadband Access to the Internet Over Cable Facilities, CC Docket Nos. 02-33, 01-337, 98-10, 95-
20, GN Docket No. 00-185, CS Docket No. 02-52, Policy Statement, 20 FCC Rcd 14986 (2005) (Internet Policy
Statement).

7 See Chairman Kevin J. Martin, Comments On Commission Policy Statement, News Release (rel. Aug. 5, 2005)
(“While policy statements do not establish rules nor are they enforceable documents, today’s statement does reflect
core beliefs that each member of this Commission holds regarding how broadband Internet access should
function.”); Wireline Broadband Order, 20 FCC Red at 14980, Statement of Michael J. Copps, Concurring (“While
I would have preferred a rule that we could use to bring enforcement action, this is a critical step. And with
violations of our policy, I will take the next step and push for Commission action.”).
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allegations of misconduct, emphasizing its “authority to promulgate regulations™ — regulations not
written at that time, or today. Such intentions were, I thought, reinforced in 2007 when I voted to adopt
the Broadband Industry Practices Notice, the first step in a rulemaking proceeding designed to determine
whether rules governing network management practices were necessary.” As I stated at that time, we
were taking “a sensible, thoughtful and reasonable step that should give the Commission a factual record
upon which to make a reasoned determination whether additional action is justified or not, pursuant to the
Commission’s ancillary jurisdiction to regulate interstate and foreign communications.”'® The additional
action I contemplated was the logical move from an NOI to an NPRM — not an unprecedented, and
likely unsustainable, jump to rulemaking by adjudication. Like it or not, no notice of proposed
rulemaking, with a chance for public comment, was ever issued. Nothing regulating Internet network
governance has been codified in the Code of Federal Regulations. In short, we have no rules to enforce.
This matter would have had a better chance on appeal if we had put the horse before the cart and
conducted a rulemaking, issued rules and then enforced them.

The majority’s view of its ability to adjudicate this matter solely pursuant to ancillary authority is
legally deficient as well. Under the analysis set forth in the order, the Commission apparently can do
anything so long as it frames its actions in terms of promoting the Internet or broadband deployment. The
fact that the D.C. Circuit has affirmed the Commission’s exercise of ancillary authority in very different
adjudicatory proceedings and in the absence of regulations is, in my view, unpersuasive.'' The
Commission in those cases was acting pursuant to a provision of the statute that provides the Commission
express grant of authority'” or a statutory provision that imposed an “explicit” obligation on a class of
entities that legislative history indicated was intended to be covered by the statute.”® In this case, none of
the sections of the Act identified in the order impose explicit and relevant obligations on Comcast, or any
other broadband network operator. The Commission likewise overreaches in attempting to justify this
order by extension of sections 1, 201, 256, 257 or 604. The majority presents no convincing argument
that its regulation of a broadband network operator’s management practices is “reasonably ancillary to the
effective performance of the Commission’s various responsibilities” under those sections of the Act."*
Thus, in the absence of rules, neither the general policy goals set forth in sections 230 and 706 of the Act
nor the attempt to extend our authority in sections 1, 201, 256, 257 or 604 provide enough of a legal basis
for us to act. If Congress had wanted us to regulate Internet network management, it would have said so
explicitly in the statute, thus obviating any perceived need to introduce legislation as has occurred during
this Congress. In other words, if the FCC already possessed the authority to do this, why have bills been
introduced giving us the authority we ostensibly already had?

8 See Wireline Broadband Order, 20 FCC Red at 14904 n. 287 (“Federal courts have long recognized the
Commission’s authority to promulgate regulations to effectuate the goals and accompanying provisions of the Act in
the absence of explicit regulatory authority, if the regulations are reasonably ancillary to the effective performance
of the Commission’s various responsibilities ”).

® Broadband Industry Practices, WC Docket No. 07-52, Notice of Inquiry, 22 FCC Red 7894 (Apr. 16, 2007)
(Broadband Industry Practices Notice).

10 See id., 22 FCC Red at 7909, Statement of Robert M. McDowell.
' See Order n. 163.

12 See, e.g., New York State Comm’n on Cable Television v. FCC, 749 F.2d 804 (D.C. Cir. 1984) (New York State
Comm ’n on Cable Television). New York State Comm 'n on Cable Television noted that the Commission based its
authority on the federal interest in “the unfettered development of interstate transmission of satellite signals,” which
in turn was found to flow from Title III of the Act. See id. at 808 (citing Earth Satellite Communications, Inc.,
Declaratory Ruling, 95 FCC 2d 1223 at paras. 15-16 (1983).

BCBS, Inc. v. FCC, 629 F.2d 1, 26 (1980).

' United States v. Southwestern Cable Co., 392 U.S. 157, 178 (1968).
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For the same reasons, the majority’s arguments that the Adelphia/Time Warner/Comcast Order
somehow constituted notice of the Commission’s intent to adjudicate the Policy Statement,'® and that
Comcast’s consummation of the merger approved in the Adelphia/Time Warner/Comcast Order
constituted a waiver of its right to challenge such an adjudication,'® fail. The Commission can not
possibly be seen to have given notice to Comcast (or any other party) of a preference to adjudicate the
Policy Statement because the Commission lacks the authority to adjudicate the matter in the absence of
rules.

Further, although it relies heavily on the Supreme Court’s description of an agency’s adjudicatory
authority in Chenery 11, the majority ignores that same court’s admonition to avoid adjudications that may
have a “retroactive effect.”"’

Additionally, today’s order relies on the Madison River consent decree of 2005 to justify today’s
actions." The Madison River case differs in significant ways from what we have before us. For starters,
none of the parties involved settled their differences “out of court” as Comcast and BitTorrent have done
here. No arguments regarding network congestion and management were at play, as they are here. And
most importantly, the Commission clearly relied on its Title II jurisdiction over Madison River, a rural
local exchange carrier, rather than whatever ancillary jurisdiction it might have had under Title I."

Perhaps most puzzling of all is the Commission’s use of a “strict scrutiny” type standard to strike
down the actions of a private party engaged in management of its network. The majority is too clever to
call its standard of review “strict scrutiny,” and with good reason. It is unprecedented, and inappropriate,
for the Commission to judge the actions of a private actor by a standard that has generally been reserved

" Order at para. 35 (citing Applications for Consent to the Assignment and/or Transfer of Control of Licenses,
Adelphia Communications Corporation, (and Subsidiaries, Debtors-In-Possession), Assignors, to Time Warner
Cable Inc. (Subsidiaries), Assignees, Adelphia Communications Corporation, (and Subsidiaries, Debtors-In-
Possession), Assignors and Transferors, to Comcast Corporation (Subsidiaries), Assignees and Transferees,
Comcast Corporation, Transferor, to Time Warner Inc., Transferee, Time Warner Inc., Transferor, to Comcast
Corporation, Transferee, MB Docket No. 05-192, Memorandum Opinion and Order, 21 FCC Rcd 8203, 8298, para.
220 (2006) (Adelphia/Time Warner/Comcast Order)).

1 See Order at para. 27.

" Further, “such retroactivity must be balanced against the mischief of producing a result which is contrary to
statutory design or to legal and equitable principles.” SEC v. Chenery Corp., 332 U.S. 194, 203 (1947) (Chenery II).
See also Heckler v. Cmty. Health Servs. of Crawford County, Inc., 467 U.S. 51, 60 n. 12 (1984) (recognizing that
“an administrative agency may not apply a new rule retroactively when to do so would unduly intrude upon
reasonable reliance interests”). The D.C. Circuit, the court to which this order most likely will be appealed, has
identified five non-exclusive factors useful for determining when the retroactive effect of an adjudicatory decision is
invalid. See Retail, Wholesale and Department Store Union, AFL-CIO v. NLRB, 466 F.2d 380, 390 (D.C. Cir. 1972)
(“(1) whether the particular case is one of first impression, (2) whether the new rule represents an abrupt departure
from well established practice or merely attempts to fill a void in an unsettled area of law, (3) the extent to which the
party against whom the new rule is applied relied on the former rule, (4) the degree of the burden which a retroactive
order imposes on a party, and (5) the statutory interest in applying a new rule despite the reliance of a party on the
old standard.”) The majority’s application of the criteria described by the 9™ Circuit in Pfaff is thus arguably
inappropriate and, I believe, incorrect. See Order at paras. 33-36 (citing Pfaff v. U.S. Dep’t of House. & Urban Dev.,
88 F.3d 739, 748 (9th Cir. 1996)).

'8 Madison River Communications, LLC and Affiliated Companies, File No. EB-05-IH-0110, Order, 20 FCC Rcd
4295 (2005) (Madison River).

¥ Id., 20 FCC Red at 4296, para. 1 (“The Investigation was undertaken pursuant to sections 4(i), 4(j), 218, and 403
of the Communications Act.”). It is also worth noting that the consent decree did “not constitute either an
adjudication on the merits or a factual or legal finding regarding any compliance or noncompliance with the
requirements of the Act and the Commission’s orders and rules.” Id., 20 FCC Rcd. at 4298, para. 10.
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for determining whether the government has trampled on the fundamental constitutional rights of
individuals. The Commission certainly has never used it to restrain private parties in their interactions
with other private parties. Using a strict scrutiny standard in this context, especially one wearing a
transparent disguise, is sure to doom this order on appeal.

Even if the complaint was not procedurally deficient and we had rules to enforce, the next step
would be to look at the strength of the evidence. The truth is, the FCC does not know what Comcast did
or did not do. The evidence in the record is thin and conflicting. All we have to rely on are the
apparently unsigned declarations of three individuals representing the complainant’s view, some press
reports, and the conflicting declaration of a Comcast employee.”’ The rest of the record consists purely of
differing opinions and conjecture. As the majority embarks on a regulatory journey into the realm of the
unknowable, the evidentiary basis of its starting point is tremendously weak, to the point of being almost
non-existent. In a proceeding of this magnitude, I do not understand why, in the absence of strong
evidence, the Commission did not conduct its own factual investigation under its enforcement powers.
The Commission regularly takes such steps in other contexts that, while important, do not have the
sweeping effect of today’s decision.”’

Additionally, the majority does not address the issue of motive. The allegations before us boil
down to a suspicion that Comcast was motivated not by a need to manage its network, but by a desire to
discriminate against BitTorrent and similar technologies for anticompetitive reasons. If Comcast intended
to harm its competitors, would it not have targeted other online video providers? Americans download
more than eleven billion Internet videos per month, yet the record contains no evidence that Comcast is
interfering with sites like YouTube which do not use pipe-clogging P2P software. The record also does
not speak to the fact that other prominent video sites, such as Joost, use more efficient P2P software that
does not cause the same congestion problems as BitTorrent. As a result of their use of software that
works better on existing networks, virtually no network management is needed. The majority’s silence on
this key exculpatory point is deafening.

Finally, even if this case were not procedurally and legally deficient in so many regards, we must
address whether the policies the majority is adopting today are in the public interest. And the answer is
no. Ironically, today’s action by the FCC may actually result in slower online speeds for 95 percent of
America’s Internet consumers. That is because, up until this point, engineers made engineering decisions,
not unelected bureaucrats. Although I have a tremendous amount of respect for each of my colleagues,
none of us has an engineering degree.

As a result, the practical effect of today’s order requires a/l/ network operators — cable, telcos and
wireless providers — to treat all Internet traffic equally. That sounds good if you say it fast. But the
reality is that the Internet can function only if engineers are allowed to discriminate among different types
of traffic. Now, the word “discriminate” carries with it extremely negative connotations, but to network
engineers it means “network management.” Discriminatory conduct, in the network management context,
does not necessarily mean anticompetitive conduct. And this is where a lot of the misunderstandings

%% The only signed declaration in either File No. EB-08-IH-1518 or WC Docket 07-52 is that of a Comcast
employee. See Declaration of Mitch Bowling, Senior Vice President & General Manager of Online Services and
Operations, Comcast Cable Communications, LLC, filed with Letter from Kathryn A. Zachem, Vice President,
Regulatory Affairs, Comcast Corporation, to Marlene H. Dortch, Secretary, FCC (July 21, 2008).

21 See e. g., Zaria, Order to Show Cause, Notice of Opportunity for Hearing and Hearing Designation Order, EB
Docket No. 03-152, 18 FCC Red 14938 (2003) (Commission field offices conducted investigations to determine
veracity of allegations made in informal objections to broadcast license renewal applications); New Jersey
Broadband, LP and New Jersey Broadband, LLC, File Number EB-05-PA-12621, Consent Decree, 21 FCC Red
12466, 12468 (Enf. Bur. 2006) (Enforcement Bureau investigation of potential violations of the Act and
Commission rules included “inspections” and “direction finding measurements”).
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come into play. As human beings, we do not tolerate delay or interference when it comes to certain kinds
of applications. For instance, we expect our online movies to be clear and not distorted by competing
data coming over the same Internet connection. For us to enjoy online video without interruption or
distortion, video bits have to be given priority over, say, email bits. But now that all traffic must be
treated equally, that is going to change. The new regime is tantamount to a congested downtown area
without stoplights. Gridlock is likely to result.

The majority is creating regulatory uncertainty for engineers. Under the new regulatory rubric of
the undefined term “reasonable network management,” engineers do not know if they are allowed to
manage your Internet experience so you can watch online video without distortion, pops, and hisses.
Similarly, they now do not know what the government will allow them to do, or not do, to manage the
growing flood of peer-to-peer applications. Here’s the problem: If you use cable modem or wireless
broadband services, you may not know it, but you share bandwidth with your neighbor. That’s just the
nature of these networks, many of which were built long before P2P became popular. If your neighbor
uses more bandwidth, that leaves less for you to use. This is especially true when your neighbor uses
peer-to-peer applications. Many P2P applications consume as much bandwidth as they can find. In fact,
only five percent of all Internet consumers are using 90 percent of the bandwidth due to P2P. Some
estimate that seventy-five percent of the world’s Internet traffic is P2P. As a result of increased P2P
usage, many consumers’ “last mile” Internet connections are getting clogged. These electronic traffic
jams slow down the Internet for the vast majority of consumers who do not use P2P software to watch
videos on YouTube or surfthe Web. In short, this flood of data has created a tyranny by a minority. By
depriving engineers of the freedom to manage these surges of information flow by having to treat all
traffic equally as the result of today’s order, the Information Superhighway could quickly become the
Information Parking Lot. The regulatory law of unintended consequences is sure to prevail.

While we at the FCC are trying to spur more competitive build-out of vital last-mile facilities,
especially fiber and wireless platforms, this congestion problem will not be resolved merely by building
fatter and faster pipes. In fact, according to Japan’s government, P2P congestion is creating similar
network management problems there even though that country advertises broadband speeds far in excess
of ours.

The Internet has faced several congestion “crises” like the current one over the years. Each time,
groups comprised of engineers, academics, software developers, Internet infrastructure builders and
others have worked together to fix the problems of the day. Over time, some of these groups have
become more formalized such as the Internet Society, the Internet Engineering Task Force and the
Internet Architecture Board. These groups have remained largely self-governing, self-funded and non-
profit — with volunteers acting in their own capacities and not on behalf of their employers. No
government owns or regulates these groups; rather, governments can act as observers and collaborative
partners. The Internet has been governed in a bottom-up “wiki” manner rather than a top-down
government-knows-best style. The Internet has flourished as a result.

For quite some time now, these and other groups have been working on the P2P congestion
problem, and they have been producing positive results. Since the Internet’s inception, similar work has
progressed without a government mandate or regulatory framework. Now that era had ended.

For the first time, today our government is choosing regulation over collaboration when it comes
to Internet governance. The majority has thrust politicians and bureaucrats into engineering decisions. It
will be interesting to see how the FCC will handle its newly created power because, as an institution, we
are incapable of deciding any issue in the nanoseconds of Internet time. Furthermore, asking our
government to make these decisions will mean that every two to four years the ground rules could change
depending on election results. Internet engineers will find it difficult, if not impossible, to operate in a
climate like that. Today’s action is raising many questions across the globe. Is the next step for the FCC
to mandate that network owners must ask the government for permission before serving their customers
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by managing surges of information flow? As a result of today’s actions, Internet lawyers around the
country are likely advising their clients to do just that. Will the FCC be able to handle that case load?
Will other countries like China follow suit and be able to regulate American companies’ network
management practices, with effects that could be felt here? How do we know where to draw the line
given that the Internet is an interconnected global network of networks? Given the Internet’s
interconnectivity, are we now starting a global race to the lowest common denominator of maximum
government regulation all in the name, ironically, of Internet freedom? Keep in mind that societies that
regulate the Internet less tend to be more democratic, while regimes that regulate it more tend to be less
democratic.

I am being asked these and many other questions, and I don’t have answers to them. No one
does. But two things are for sure, this debate will continue, and the FCC has generated more questions
than it has answered.

A better model for the majority to have adopted today would have been to allow the long-
standing and time-tested collaborative Internet governance groups to continue to produce the fine work
they have successfully put forth for years. If they find themselves unable to agree (which has never
happened — not even in this case before us), then the government should examine the situation and act
accordingly. Perhaps the FCC could have created a new role for itself by spotlighting complaints of
potentially nefarious network practices and conveying them to the IETF for collaborative review and
action. Sometimes merely shining sunlight on controversies can produce amazingly beneficial effects.

In that vein, some have argued that without the complaint, the Comcast/BitTorrent matter would
never have been settled last March. They may be correct. In the law, we call this a litigation strategy.
Courts encourage litigants to settle their disputes before trial. Once settled, courts dismiss cases as part of
a policy to encourage future settlements. Here the majority is doing the opposite. Even though Comcast
and BitTorrent settled and pled for no further “government intervention,” the majority has gone forward
with this adjudication. The net effect punishes those that settle and discourages future settlements.

So today, for the first time in Internet history, we say “goodbye” to the era of collaboration that
served the Internet community and consumers so well for so long; and we say “hello” to unneeded
regulation and all of its unintended consequences. Accordingly, I respectfully dissent.
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Summary
This petition asks the FCC to clarify that an Internet service provider violates the FCC’s

Internet Policy Statement when it intentionally degrades a targeted Internet application.
Specifically, the Policy Statement’s exception, listed in a footnote, for “reasonable network
management” does not cover this conduct. If it did, the Policy Statement would mean nothing.
Moreover, the petition asks the Commission to declare that intentionally degrading applications
without informing Internet users constitutes a deceptive practice.

In 2005, when the FCC adopted an order reclassifying wireline broadband as an
information service, it sought to ensure that network providers of Internet service, like phone and
cable companies, would not violate network neutrality. The FCC unanimously adopted an
Internet Policy Statement enumerating certain consumer entitlements. Consumers are entitled to
access all applications, services, and content of the consumer’s choice, and entitled to
competition among providers of networks, applications, services, and content. A footnote
acknowledges that network providers can engage in “reasonable network management.” In the
order itself, the Commission stated it would enforce the principles: if “we see evidence that
providers of telecommunications for Internet access or IP-enabled services are violating these
principles, we will not hesitate to take action to address that conduct.”

Nonetheless, a few months later, executives at phone and cable companies started
declaring they would hinder consumers’ ability to access Internet applications, services, and
content by discriminating among them and “prioritizing” some traffic while delaying other
traffic. As aresult, since early 2006, Congress and the FCC have debated whether legislation or
regulation is necessary to ensure network neutrality. The technology industry, small and large

businesses, every major consumer group, several religious organizations, and millions of



Americans have called for network neutrality. The paradigmatic fear of network neutrality
defenders was that network providers who competed (or sought to compete) with independent
applications would secretly degrade those applications in ways prompting consumers to abandon
those degraded applications, undermining consumer choice, innovation, and a competitive
market. The primary argument of network neutrality opponents—primarily phone and cable
companies—was that network neutrality advocates were being alarmist. Because phone and
cable companies had not yet discriminated among content and applications, they argued, network
neutrality regulation was a solution in search of problem. The FCC Chairman repeatedly vowed
to enforce the FCC’s Internet Policy Statement, should violations occur, and suggested additional
legislation was unnecessary.

On October 19, 2007, the Associated Press and other sources reported that the number
two provider of high-speed Internet access, Comcast, was engaging in the paradigmatic network
neutrality violation. Comcast had been intentionally degrading lawful peer-to-peer traffic while
repeatedly denying accusations that it was engaging in this practice. Peer-to-peer applications,
notably BitTorrent, which Comcast degrades, are emerging as the primary means for content-
providers to distribute legal movies and other video programs, while Comcast has an economic
incentive to undermine competitors to its cable video-programming distribution. Caught red-
handed and facing massive public outrage, Comcast and its spokespersons suggested that its
practice of degrading an application’s performance—using technology similar the censorship
systems used by the Chinese government—somehow constitutes “reasonable network
management.” Meanwhile, the Petitioners reject this bogus reading of the FCC’s Internet Policy

Statement.



The FCC must act now to resolve this controversy. If the FCC does not immediately
condemn such actions, Comcast will continue to block or filter revolutionary, socially valuable
applications and content, and other broadband service providers may follow suit. Indeed,
because Comcast claims its actions meet the terms of the FCC’s Internet Policy Statement, even
those broadband service providers now subject to the Policy Statement under merger
agreements—namely, AT&T and Verizon—may be emboldened to engage in such activity.

Specifically, the FCC must act now to clarify that intentionally degrading an application
or class of applications is not “reasonable network management” under the FCC Policy
Statement. If degrading applications was “reasonable network management,” the Policy would
mean nothing. Indeed, no plausible technical or economic reason suggests that blocking
particular applications is a reasonable way to manage a network, especially because network
providers have numerous nondiscriminatory methods to manage their networks. Since degrading
an application does not fit within the reasonable-network-management exception, engaging in
this practice clearly violates the Policy Statement. Indeed, it violates three of the Statement’s
four principles: it wrongfully denies consumers the ability “to run applications and use services
of their choice”; to “access any lawful content”; and to have access to “competition among
access providers, service providers, and content providers.” The FCC should resolve any
ambiguity and declare that intentionally degrading an application violates the FCC’s Policy
Statement.

Moreover, the Commission should clarify that secretly degrading an Internet application,
while advertising access to the Internet and not prominently notifying consumers, constitutes a

deceptive practice.
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PETITION FOR DECLARATORY RULING
Free Press,' Public Knowledge,> Media Access Project,® Consumer Federation of
America;* Consumers Union;® Information Society Project at Yale Law School;® Charles
Nesson, Faculty Co-Director of the Berkman Center for Internet & Society, Harvard Law
School;” and Barbara van Schewick, Professor at Stanford Law School and Fellow, Center for

Internet & Society:® (“Free Press et al.”) petition the Commission to terminate the apparent

! Free Press is national, nonpartisan, nonprofit organization. Through education, organizing, and advocacy, Free
Press works to increase informed public participation in crucial media policy debates. Free Press and its
members have been involved on a wide range of media policy debates and have played a lead role on network
neutrality debates, including acting as the Coordinator of the Savethelnternet.com Coalition, which advocates
for network neutrality. This Coalition includes hundreds of nonprofit organizations, small businesses, church
affiliations, educational institutions and scholars, video gaming groups, bloggers, and other organizations. Free
Press, along with Public Knowledge, has filed a formal FCC complaint against Comcast regarding its secret
discrimination against peer-to-peer applications.

2 public Knowledge is a Washington, DC based public interest group working to defend citizens’ rights in the
emerging digital culture.

¥ Media Access Project is a thirty five year old non-profit tax exempt public interest media and telecommunications
law firm which promotes the public’s First Amendment right to hear and be heard on the electronic media of
today and tomorrow.

* Consumer Federation of America is an advocacy, research, education, and service organization. As an advocacy
group, it works to advance pro-consumer policy on a variety of issues before Congress, the White House,
federal and state regulatory agencies, state legislatures, and the courts. Founded in 1968, its membership
includes some 300 nonprofit organizations from throughout the nation with a combined membership exceeding
50 million people.

® Founded in 1936, Consumers Union is an expert, independent, nonprofit organization, whose mission is to work
for a fair, just, and safe marketplace for all consumers. CU publishes Consumer Reports and
ConsumerReports.org in addition to two newsletters, with combined subscriptions of more than 7 million.
Consumers Union also has more than 500,000 online activists and several public education Web sites.

® The Information Society Project at Yale Law School is an intellectual center founded in 1997 to study the
implications of the Internet, telecommunications, and the new information technologies on law and society.
Much of the center’s work has focused on issues of freedom of speech, democracy, and the growth and spread
of cultures on the Internet.

" Charles Nesson is the William F. Weld Professor of Law at Harvard Law School and the Founder and Faculty Co-
Director of the Berkman Center for Internet & Society, which is a research program founded to explore
cyberspace, share in its study, and help pioneer its development. The Center represents a network of faculty,
students, fellows, entrepreneurs, lawyers, and virtual architects working to identify and engage with the
challenges and opportunities of cyberspace.

8 Barbara van Schewick is an Assistant Professor of Law at Stanford Law School, was the first residential fellow at
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controversy and remove any ambiguity® that the practice by broadband service providers of
degrading peer-to-peer traffic violates the FCC’s Internet Policy Statement.’® The Commission
should declare that such practices do not meet the FCC’s limited exception for “reasonable
network management,” and shall be subject to injunction and significant fines. Finally, the FCC
should declare that degrading applications without informing consumers, while advertising
“unlimited usage” or access to “the Internet,” is deceptive.

I. Facts

The nation’s number two provider of high-speed Internet (or “broadband’) access,
Comcast, has been secretly degrading peer-to-peer traffic despite repeated denials. Upon
revelation of this discrimination and popular outrage that Comcast is violating network neutrality
and consumer choice, Comcast claimed that its secret practice constitutes “reasonable network
management.” Comcast continues to engage in these practices, and it remains unclear to what
extent other broadband service providers may engage in similar practices.

A. Network Neutrality Background

In the last fifteen years, the Internet has become one of history’s greatest engines for
innovation, value creation, and freedom of speech. It has done so because anyone with access
has been able to offer applications or content to the public through the Internet without being
subject to gatekeeper controls. For many years, legal scholars, technology companies,
independent Internet service providers, FCC Commissioners, and millions of Americans have
been concerned that facilities-based Internet service providers, such as phone and cable

companies, would attempt to restrict consumers’ unfettered and nondiscriminatory access to

%See 5 U.S.C.A. § 554(e); 47 C.F.R. § 1.2.
19 Federal Communications Commission, Policy Statement, Aug. 5, 2005,
http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf.
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high-speed Internet service.”* Some of these concerned citizens argued that imposing common
carriage or “open access” regulations would be the best way to ensure unfettered access,** while
others argued for imposing a “network neutrality” rule, which would directly forbid phone and
cable Internet providers from discriminating among content and applications.*® Neither group
believed that facilities-based competition would be sufficient to protect network neutrality
because almost every American faces a duopoly or monopoly in the provision of broadband.** In
2002 and then 2005, the FCC rejected imposing common carriage or open access rules for cable
broadband and DSL." Rather, the FCC addressed the concern that cable and phone companies
would restrict users’ ability to access Internet applications, services, devices, or to otherwise
undermine competition with a network neutrality policy statement. The same day the FCC
rejected common carriage for DSL, it adopted an Internet Policy Statement setting out users’
rights to access all lawful Internet content and applications, as well as their right to competition
in multiple Internet markets.™

Just a few months after the adoption of the FCC’s Policy Statement, facilities-based

broadband service providers began declaring their intention to block, degrade, or otherwise

! See, e.g., LAWRENCE LESSIG, THE FUTURE OF IDEAS (2002); Remarks of Commissioner Michael J.
Copps, Freedom to Connect 2006, April 3, 2006, http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-
264765A1.pdf; Remarks of Michael K. Powell, Chairman, Federal Communications at the Silicon Flatirons
Symposium, Preserving Internet Freedom: Guiding Principles For the Industry, February 8, 2004,
http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf; Ex parte Submission of Tim Wu and
Lawrence Lessig to the Declaratory Ruling & Notice of Proposed Rulemaking in Inquiry Concerning High-
Speed Access to the Internet, CS Dkt. No. 02-52 (Aug. 22, 2003), available at
http://gullfoss2.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6514683885; TimWu, Why
You Should Care About Network Neutrality, Slate.com, May 1, 2006, http://www.slate.com/id/2140850/.

12 See, e.g., Yochai Benkler, From Consumers to Users, 52 Fed. Comm’ns. L. J. 561 (2000),
http://www.law.indiana.edu/fclj/pubs/v52/no3/benklerl.pdf.

3 TimWu, Why You Should Care About Network Neutrality, Slate.com, May 1, 2006,
http://www.slate.com/id/2140850/.

143, Derek Turner, Broadband Reality Check I1, Free Press, August 2006, http://www.freepress.net/docs/bbrc2-
final.pdf.

15 See NCTA v. Brand X Internet Services, 545 U.S. 967 (2005); Appropriate Framework for Broadband Access to
the Internet over Wireline Facilities, 20 FCC Rec. 14853 (2005).



discriminate among providers of Internet content and applications.’” These declarations sparked
outrage among millions of Americans—including every day citizens, consumer representatives,
technology developers, and Congresspersons—who organized to demand that network neutrality
be preserved, by legislation or regulation.® One core fear was that providers would block or
degrade innovative applications that compete with the providers’ own services, such as cable
companies degrading applications supporting Internet television that could compete with cable
television. Another core fear was that broadband service providers would interfere with network
neutrality unbeknownst to consumers and technologists, perhaps by secretly degrading certain
services to undermine their competitiveness. A nightmare scenario would feature both practices:
secretly degrading innovative, competitive applications.

The broadband service providers, primarily phone and cable companies, and their hired
spokespersons claimed network neutrality advocates were being alarmist. They claimed network

neutrality as “a solution in search of a problem,”*°

and that legislation was unnecessary because
providers would not discriminate among applications or content. This claim was part theoretical
and part empirical.

Theoretically, they claimed that cable and phone providers would have no incentive to

discriminate among applications and content. Because consumers derive value from access to a

16 Federal Communications Commission, Policy Statement, Aug. 5, 2005, p, 3,
http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf.
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http://www.washingtonpost.com/wp-dyn/content/article/2005/11/30/AR2005113002109.html; At SBC, It’s All
About “Scale and Scope,” BusinessWeek, Nov 7, 2005,
http://www.businessweek.com/magazine/content/05_45/b3958092.htm; Paul Kapustka, Verizon Says Google,
Microsoft Should Pay for Internet Apps, InformationWeek, Jan 5, 2006,
http://www.informationweek.com/news/showArticle.jhtml?articlelD=175801854.

18 See, e.g., Save the Interne.com, http://www.savetheinternet.com/; Free Press, Bad Telecom Legislation Defeated
with End of 109th Congress, Press Release, Dec. 8, 2006, http://www.freepress.net/press/release.php?id=188.

9 See, e.g., John P. Ourand, Q&A With NCTA’s Dan Brenner, CableWorld, July 11, 2005,
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diversity of applications and content, network providers had an incentive to offer non-
discriminatory services that consumers demanded. But, under conditions present in the
residential broadband market, the cable and phone providers would have incentives to
discriminate.?’ Most importantly, network providers may discriminate among applications to
protect market power in a non-Internet service. Phone companies may block voice-over-
Internet-protocol to protect their market power in voice telephony; indeed, at least one company
has done s0.?* Cable companies, like Comcast, may block protocols supporting Internet
television or video programming—as it has done. Even the staunchest opponents of network
neutrality agree such discrimination contravenes the public interest and is anticompetitive.
The empirical claim—that network neutrality is unnecessary because broadband service

providers do not engage in discrimination—has remained somewhat contested, until Comcast’s
recent actions have ended the debate. As late as June, 2007, the cable industry lobby was
maintaining that cable companies would not block access to video or peer-to-peer services:

cable operators will not go down the path of blocking access to

video or P2P services. Blocking such services would be a recipe

for stagnation of the Internet and massive dissatisfaction among

consumers, which would lead to loss of customers to our

competitors. As noted above, NCTA has stated that its members

will not block access to any lawful content, application, or service
available on the public Internet.?®

Despite these protestations, network neutrality advocates pointed out that violations of network

neutrality have remained somewhat infrequent, even if alarming in particular cases,** because

20 See Barbara van Schewick, Towards an Economic Framework for Network Neutrality Regulation, 5 J. Telecom.
& High Tech. Law 329 (2007).

2! Madison River Communications, LLC, Consent Decree, March 4, 2005, available at
http://www.fcc.gov/eb/Orders/2005/DA-05-543A2.html.

22 Christopher S. Yoo, Promoting Broadband Through Network Diversity, at 43, (2006), available at
http://www.ncta.com/DocumentBinary.aspx?id=286.

22 Comments of the NCTA, Broadband Industry Practices, WC Docket No. 07-52, filed June 15, 2007, at p.31.
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public and Congressional scrutiny has disciplined the American phone and cable companies.”®
Moreover, in consummating respective mergers, AT&T and Verizon have had to agree
temporarily to abide by the FCC’s Policy Statement.?®

Because of Comcast’s recent practices—which consist of precisely the most egregious
network neutrality violations that concerned by “alarmist” network neutrality advocates—there
now remains no doubt that the empirical threat to network neutrality is real and upon us.
Because Comcast claims its actions conform to the FCC’s Policy Statement, unless the FCC acts,
even broadband service providers which agreed in merger agreements to follow the Policy
Statement—such as Verizon and AT&T—may feel emboldened to engage in activity mirroring
Comcast’s.

B. Comcast Blocks Innovative Applications

For many months, tech-savvy consumers and members of the tech community had
accused broadband service providers of limiting peer-to-peer applications, including BitTorrent.
A peer-to-peer application exploits diverse “connectivity between participants in a network and
the cumulative bandwidth of network participants rather than conventional centralized resources
where a relatively low number of servers provide the core value to a service or application.”*’
Peer-to-peer applications are used for sharing content files containing audio, video, data or
anything in digital format, as well as realtime data, such as voice-telephone traffic. The term

BitTorrent refers to both a company and a protocol. BitTorrent is an open source protocol for

cheaply and quickly distributing large files. BitTorrent Inc., is a company that was later founded

% Edward W. Felten, Nuts and Bolts of Network Neutrality, July 6, 20086,
http://itpolicy.princeton.edu/pub/neutrality.pdf (“ISPs, knowing that

discriminating now would make regulation seem more necessary, are on their best behavior.”)

%6 Roy Mark, AT&T Makes Network Neutrality Concessions, Oct. 16, 2006, http://www.internetnews.com/bus-
news/article.php/3638121; Marguerite Reardon, FCC Approves AT&T-BellSouth Merger, CNET News.com,
Dec. 29, 2006, http://www.news.com/FCC-approves-AT T-BellSouth-merger/2100-1036_3-6146369.html.
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by the original inventor of the BitTorrent protocol, in order to offer products and services
(including licensed movie downloads) using it.

In August, a weblog dedicated to news about the BitTorrent protocol reported that some
users of Comcast’s broadband service “had noticed that their BitTorrent transfers were being cut
off and that they experienced a significant decrease in download speeds.”?® Comcast “serves”
customers in 39 states and the District of Columbia, including 12.9 million customers
subscribing to what is advertised as high-speed Internet access; it is the number two provider of
such service and the number one provider of cable television service.”® Responding to these
reports, Comcast flatly denied any blocking, degrading, or “filtering” any protocols. Speaking
with a reporter in August, Comcast spokesman Charlie Douglas:

flat-out denied that the company was filtering or “shaping” any
traffic on its network. He said the company doesn't actively look at
the applications or content that its customers download over the

network. But Comcast does reserve the right to cut off service to
customers who abuse the network by using too much bandwidth.*

The spokesperson said, however, that Comcast would cut off a customer’s service (or merely
“raise its eyebrows”) if the customer sends “roughly 250,000 photos” or downloads “more than
30,000 songs a month.” Nonetheless, he “firmly reiterated that the company doesn’t filter or
throttle back traffic.” As the reporter noted, the issue of filtering traffic is a “hot one and goes

right to the heart of the Net Neutrality debate, which has been raging for more than a year.”*

27 peer-to-Peer, Wikipedia, http://en.wikipedia.org/wiki/Peer-to-peer (visited Oct. 31, 2007).

%8 Marguerite Reardon, Comcast Denies Monkeying with BitTorrent Traffic, CNet News.com, August 21, 2007,
http://www.news.com/8301-10784_3-9763901-7.html.

% Deborah Yao, Comcast 3Q Profit Tumbles, Shares Slide, Associated Press, Oct. 25, 2007,
http://www.washingtonpost.com/wp-dyn/content/article/2007/10/25/AR2007102500599.html; Comcast,
Corporate Overview,
http://www.comcast.com/corporate/about/pressroom/corporateoverview/corporateoverview.html.

% Marguerite Reardon, Comcast denies monkeying with BitTorrent traffic, August 21, 2007,

" http://www.news.com/8301-10784_3-9763901-7.html.
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Comocast’s denials suggested that any problems with applications using the BitTorrent protocol
were the fault of the BitTorrent protocol or its clients.* In September, Comcast repeated these
denials to the Electronic Frontier Foundation, a nonprofit that educates the public about and
litigates over issues regarding free speech, privacy, innovation, and consumer rights online.
Comocast “assured” the EFF that Comcast “isn’t deliberately blocking, degrading, interfering
with, or discriminating against particular protocols or kinds of traffic ... [and] that it isn’t using
network management techniques that are designed to disrupt anyone’s use of BitTorrent (or any

other application).”

On October 19, 2007, however, the Associated Press reported that Comcast was in fact
degrading several peer-to-peer applications, including BitTorrent. The Associated Press’s own
studies, and those of the Electronic Frontier Foundation, uncovered that Comcast has been
degrading and blocking peer-to-peer applications, including those using the BitTorrent
protocol.®* Subsequent studies provided evidence that Comcast is also degrading Gnutella, and
even Lotus Notes, a suite of software that many businesses use to share email, calendars and file

sharing.*® Unconfirmed reports suggest that other protocols, including the widely used FTP

% d.

%8 Seth Schoen, Comcast and BitTorrent, Electronic Frontier Foundation Blog, September 13, 2007,
http://www.eff.org/deeplinks/2007/09/comcast-and-bittorrent.

% Peter Svensson, Comcast Blocks Some Internet Traffic, Associated Press, Oct. 19, 2007,
http://ap.google.com/article/ALeqM5gxRiQSVfgK4sLbVRE_X4MOIM9gOAD8SCASPGO; Seth Schoen, EFF
tests agree with AP: Comcast is forging packets to interfere with user traffic, Electronic Freedom Foundation
Blog, Oct. 19, 2007, http://www.eff.org/deeplinks/2007/10/eff-tests-agree-ap-comcast-forging-packets-to-
interfere.

% peter Eckersley, Comcast is also Jamming Gnutella (and Lotus Notes?), Electronic Freedom Foundation Blog,
Oct 20, 2007, http://lwww.eff.org/deeplinks/2007/10/comcast-also-jamming-gnutella-and-lotus-notes; Stephen
Wellman, Comcast Is Blocking More Than BitTorrent, Including Lotus Notes, Information Week, Oct. 22,
2007, http://www.informationweek.com/blog/main/archives/2007/10/comcast_is_bloc.html; Kevin Karnarski
Blog, Oct. 22, 2007, http://kkanarski.blogspot.com/2007/09/comcast-filtering-lotus-notes-update.html.
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protocol, may also have been affected.*® The AP’s tests showed that Comcast was jamming

peer-to-peer traffic in a way that made it inconvenient—and extremely slow—for users:

In one case, a BitTorrent file transfer was squelched, apparently by
messages generated by Comcast, only to start 10 minutes later.
Other tests were called off after around 5 minutes, while the
transfers were still stifled.’

Comocast actions affect all Internet users—whether or not a user is a Comcast customer. Comcast
has only been reported to jam connections when they are initially made to a Comcast customer.
The consequences of this kind of jamming depend on the protocol in question. In the case of
BitTorrent, the primary harm is to prevent Comcast subscribers from publishing or republishing
material using BitTorrent. In the case of Gnutella, Comcast’s degradation reduces or even
prevents a user's ability to find other Gnutella users and either upload or download material over

the network.

Caught red-handed after Comcast had “repeatedly denied blocking any Internet
application, including ‘peer-to-peer’ file-sharing programs like BitTorrent,” the senior vice
president of Comcast Online Services added a “nuance,” claiming it only “delayed” traffic. The
vice president said, “we use several network management technologies that, when necessary,
enable us to delay - not block - some peer-to-peer traffic. However, the peer-to-peer transaction
will eventually be completed as requested.”® EFF’s staff technologist responded that,
“Characterizing that as delaying traffic I think is ... a stretch. What they are doing is spoofing

traffic or jamming traffic.”®® He wrote, further, that, if Comcast was honest and delaying traffic

% Stephen Wellman, Comcast Is Blocking More Than BitTorrent, Including Lotus Notes, Information Week, Oct.
22,2007, http://lwww.informationweek.com/blog/main/archives/2007/10/comcast_is_bloc.html.

%7 peter Svensson, Comcast Admits Delaying Some Traffic, Associated Press, Oct 23, 2007,
http://hosted.ap.org/dynamic/stories/ C/COMCAST_DATA_DISCRIMINATION.

%8 |d. (emphasis added).

#1d.

10



was “Comcast’s private intent, they were clearly making absurd and frequently incorrect
assumptions about the protocols they were jamming.”*® Comcast’s actions fit no reasonable

definition of delaying:

[Clonsider the following analogy:

... Alice telephones Bob, and hears someone answer the phone in
Bob’s voice. They say “I’m sorry Alice, | don't want to talk to
you’, and hang up. Except, it wasn’t actually Bob who answered
the phone, it was Comcast using a special device to impersonate
Bob’s voice. Comcast might describe this as “‘delaying’ Alice and
Bob’s conversation, on the theory that perhaps they’ll keep calling
each other until some day when Comcast isn’t using their special
device. They may also invoke the theory that Alice will call other
people who are a lot like Bob, but aren’t on Comcast’s network, so
her conversation will only be delayed.*

So Comcast’s actions do not merely deliberately “delay” peer-to-peer traffic. Its tactics, in fact,
are precisely those used by Internet censorship systems in China.** At any rate, even Comcast
does not deny that its methods deliberately discriminate against peer-to-peer traffic.

Comcast maintained not just a right to degrade applications, but also to do so secretly.

C. Comcast’s Methods are Deliberately Secretive

Comcast’s method of “spoofing” and “jamming” applications is calculated and
deliberately hidden from users. First, as the AP explained, “Comcast’s computers masqueraded
as those of its users to interrupt file-sharing connections.”** Usually, when a user downloads
information, the user’s computer sends a request packet to the information source (here, an

uploader); the information source responds by also sending packets. Analyses by the Associated

%0 peter Eckersley, Comcast Needs to Come Clean, Electronic Frontier Foundation Blog, October 25, 2007,
http://www.eff.org/deeplinks/2007/10/comcast-needs-come-clean.
41
Id.
%2 See Seth Schoen, EFF tests agree with AP: Comcast is forging packets to interfere with user traffic, Electronic
Freedom Foundation Blog, Oct. 19, 2007, http://www.eff.org/deeplinks/2007/10/eff-tests-agree-ap-comcast-
forging-packets-to-interfere.
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Press, EFF, and bloggers demonstrate that, on Comcast’s network, for some peer-to-peer traffic,
the network operator sends an exact replica of the request packet back to both parties, the
downloader and the uploader. This replica includes a “reset” command, which drops the entire
connection between the computer users. In short, “[e]ach PC gets a message invisible to the user
that looks like it comes from the other computer, telling it to stop communicating. But neither

message originated from the other computer —it comes from Comcast.”**

According to the Associated Press whose researchers attempted to download the King
James Bible through BitTorrent the download “failure was due to ‘reset’ packets that the two
computers received, carrying the return address of the other computer.” The AP, like the EFF,
compared it to a telephone “operator breaking into the conversation, telling each talker in the
voice of the other: ‘Sorry, | have to hang up. Good bye.””*® As the EFF researcher explained,
“[f]orged reset packets are normally the kind of thing that would only be present if a hacker was
attacking your computer, but in this case, it’s the ISP you pay money to each month that is

sending them.”"’

Second, to make its tactics even less transparent, Comcast only degrades applications

when a Comcast user uploads content, rather than when the Comcast user downloads content.

ﬁ Peter Svensson, Comcast Blocks Some Internet Traffic, Associated Press, Oct. 19, 2007.
Id.

**These reset packets “tell the receiving computer to stop communicating” but the AP’s “traffic analyzer software
running on each computer showed that neither computer actually sent the packets.” Quite simply, these packets
“originated somewhere in between,” that is, by Comcast, “with faked return addresses.” Peter Svenson, AP
tests Comcast’s file-sharing filter, Associated Press, Oct. 19, 2007,
http://news.yahoo.com/s/ap/20071019/ap_on_hi_te/comcast_data_discrimination_tests.

“® peter Svensson, Comcast Admits Delaying Some Traffic, Associated Press, Oct 23, 2007.

*T peter Eckersley, Comcast is also Jamming Gnutella (and Lotus Notes?); Stephen Wellman, Comcast Is Blocking
More Than BitTorrent, Including Lotus Notes, Information Week, Oct. 22, 2007,
http://www.informationweek.com/blog/main/archives/2007/10/comcast_is_bloc.html.
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Indeed, a company selling the technology that performs these exact functions, called Sandvine,*
touts this feature as a major selling point. Although Comcast has neither confirmed nor denied
whether it uses Sandvine’s product to implement these tactics,*® the business press has reported

that Comcast is a Sandvine customer.*

Neither Sandvine nor Comcast can deny that their low-level TCP RST forgery tactics are
hidden from users. Indeed, Sandvine advertises one benefit of its product to be its secrecy,
touting that “subscribers have no indication of what is happening.” Comcast similarly admits

that its consumers have no indication of what is happening. Comcast’s own spokesperson:

compared it to making a phone call and getting a busy signal, then
trying again and getting through. In cases where peer to peer file
transfers are interrupted, the software automatically tries again, so
the user may not even know Comcast is interfering.>

While it may be true that some software automatically tries again, there is no guarantee

that this is true of the many dozens of programs that communicate using protocols that are

“8 See Sandvine Inc., Peer-to-Peer Element — Optimizing P2P Traffic in your Network,
http://www.sandvine.com/products/p2p_element.asp; Sandvine Inc., Meeting the Challenge of Today’s Evasive
P2P Traffic, Industry White Paper, September 2004, http://www.sandvine.com/general/getfile.asp?FILEID=16;
Sandvine Inc., Session Management: BitTorrent Protocol — Managing the Impact on Subscriber Experience,
December 2004, http://www.sandvine.com/general/getfile.asp?FILEID=21.

*9 “Comcast spokesman Charlie Douglas would not confirm that the company uses Sandvine equipment. ‘We rarely
disclose our vendors or our processes for operating our network for competitive reasons and to protect against
network abuse.”””” Peter Svenson, AP tests Comcast’s file-sharing filter, Associated Press, Oct. 19, 2007,
http://news.yahoo.com/s/ap/20071019/ap_on_hi_te/comcast_data_discrimination_tests.

%0 “gandvine already counts top U.S. cable provider Comcast Corp among its customers, Barron’s said.” Easing
network debate may aid Allot/Sandvine-paper, Reuters, April 8, 2007,
http://www.reuters.com/article/companyNewsAndPR/idUSN0826692320070408. Also see, Bill Alpert, Here’s
How the Drama Over ‘Net Neutrality Ends, Technology Trader, Barron’s Online, April 9, 2007,
http://online.barrons.com/public/article/SB117580779221361422-
Cca3FuJ1x90hZC2ZmNbXdHPB6bc_20070513.html.

%! Sandvine Inc., Meeting the Challenge of Today’s Evasive P2P Traffic, Industry White Paper, September 2004, p.
14, http://www.sandvine.com/general/getfile.asp?FILEID=16.

52 Brad Stone, Comcast: We’re Delaying, Not Blocking, BitTorrent Traffic, New York Times Blog: Bits, Oct. 22,
2007, http://bits.blogs.nytimes.com/2007/10/22/comcast-were-delaying-not-blocking-bittorrent-traffic/.
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affected by Comcast's packet forgery.>® Even in cases where software does automatically retry
its connection attempts, and assuming that Comcast does actually cease jamming connections

after a certain period, there is no guarantee that the human subscriber will have waited that long.

The full extent and methods of Comcast’s discrimination remain unknown because,
Comcast has repeatedly lied or failed to come clean on its actions.>* As one representative for
the tech industry commented, “What applications work, what don’t, and at what speeds? Only
Comcast really knows.” This representative, however, is probably being optimistic, as
Comcast likely does not know. While only Comcast knows the algorithm they use to decide
when to forge RST packets, it is unlikely that they ever tested the plethora of applications that

are potentially broken by that algorithm.

Il. Legal Arguments

Because of apparent controversy, the FCC should declare that an Internet service
provider clearly violates the FCC’s Internet Policy Statement when it degrades, “delays,” or
blocks an application or class of applications. The FCC should also declare that degrading
targeted applications does not meet the Policy Statement’s exception for reasonable network
management. Moreover, it should declare, an Internet service provider’s failure to inform users

of such intentional degradation is deceptive.

A. Degrading Applications Violates the Commission’s Internet Policy
Statement, Which the FCC Has Vowed to Enforce

% According to Wikipedia, there are over 50 programs that implement the BitTorrent protocol alone.

http://en.wikipedia.org/wiki/BitTorrent_client .

% Cade Metz, Comcast throttles BitTorrent users, The Register, Aug 22, 2007,
http://www.theregister.co.uk/2007/08/22/comcast_throttles_bittorrent_users/.

% peter Svensson, Comcast Admits Delaying Some Traffic, Associated Press, Oct 23, 2007,
http://hosted.ap.org/dynamic/stories/ C/COMCAST_DATA_DISCRIMINATION.
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In the Policy Statement, the FCC adopted four principles to “preserve and promote the
open and interconnected nature of the public Internet” and “to encourage broadband
deployment.”® In the FCC Order classifying wireline broadband service, the FCC explained

that it would not hesitate to enforce these principles:

Some commenters request that we impose certain content-related
requirements on wireline broadband Internet access service
providers that would prohibit them from blocking or otherwise
denying access to any lawful Internet content, applications, or
services a consumer wishes to access. While we agree that
actively interfering with consumer access to any lawful Internet
information, products, or services would be inconsistent with the
statutory goals of encouraging broadband deployment and
preserving and promoting the open and interconnected nature of
the public Internet, we do not find sufficient evidence in the record
before us that such interference by facilities-based wireline
broadband Internet access service providers or others is currently
occurring. Nonetheless, we articulate principles recognizing the
importance of consumer choice and competition in regard to
accessing and using the Internet: the Internet Policy Statement that
we adopt today adopts such principles. We intend to incorporate
these principles into our ongoing policymaking activities. Should
we see evidence that providers of telecommunications for Internet
access or IP-enabled services are violating these principles, we
will not hesitate to take action to address that conduct.’

Since then, during the past two years’ Congressional, FCC, and public debates over
network neutrality, the FCC’s Chairman, an opponent of new network neutrality legislation, has
repeatedly reaffirmed that the FCC will enforce the Policy Statement. For example, Chairman
Martin testified to the Senate Committee with jurisdiction over the FCC, the Committee on

Commerce, Science & Transportation on February 1, 2007, telling the Committee:

%8 Federal Communications Commission, Policy Statement, Aug. 5, 2005, p, 3,
http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf.

%" See Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, 20 F.C.C.R. 14853,
14904 1 96 (2005).
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Recently, concerns about preserving consumers’ access to the content of their choice on
the Internet have been voiced at the Commission and Congress. In its Internet Policy
Statement, the Commission stated clearly that access to Internet content is critical and the
blocking or restricting consumers’ access to the content of their choice would not be
tolerated. Although we are not aware of current blocking situations, the Commission
remains ;/8igilant and stands ready to step in to protect consumers’ access to content on the
Internet.

Two months later, the Chairman reiterated this commitment in an interview with Broadcasting &
Cable.>® A frequently-cited argument against network neutrality legislation, in fact, is that the

FCC can and will enforce network its Policy Statement.

Comocast is violating three of the Policy Statement’s four principles. First, consumers are
“entitled to run applications and use services of their choice, subject to the needs of law
enforcement.” Second, consumers are “entitled to access the lawful Internet content of their
choice.” Third, consumers “entitled to competition among network providers, application and
service providers, and content providers.” Comcast violates all three principles by blocking

consumers’ access to applications, content, and competition.

1. Violation 1: Consumers are Entitled to Run Applications and Use
Services of Their Choice

While users are entitled to run applications and use services of their choice, degrading
particular applications that consumers want to use blocks consumers’ ability to “run applications
and use services” of their choice. For example, here, consumers cannot properly run BitTorrent,
Lotus Notes, FTP, and Gnutella because of Comcast’s actions.® A network provider cannot

claim that consumers can still “run” the application, only with delays and resets. First, the delays

%8 Statement of Federal Communications Commission Chairman Kevin J. Martin before the Committee on
Commerce, Science & Transportation, Feb 1, 2007,
http://commerce.senate.gov/public/index.cfm?FuseAction=Hearings.Testimony&Hearing_1D=1809&Witness_|
D=1951.

% John Eggerton, FCC’s Kevin Martin on the Hot Seat, Broadcasting & Cable, April 9, 2007,
http://www.broadcastingcable.com/article/CA6431598.html
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and resets are not part of the “application” that the user seeks to run. Indeed, the user does not
(and would not) choose these delays and rests. Second, if intentionally “delaying”®* an
application conformed to the Policy Statement, the Policy Statement would mean nothing. A
network provider could “delay” applications until the year 2009, or 3009, without violating this

principle of the Policy Statement.

Some have hinted that network providers should be able to block certain applications,
like BitTorrent, because those applications foster copyright infringement. But this is silly.
Comocast is not just blocking illegal activity, and these applications, particularly BitTorrent, have

many valuable, legal uses.

First, the FTP protocol, which is one of the Internet’s oldest protocols for sharing
information, is clearly lawful. Second, Lotus Notes, which provides telecommuters and
businesses with email, calendar, and file-sharing services, is also clearly lawful. An information
technology blog declared that, by blocking Lotus Notes, a network provider is “taking on small

and midsize businesses” engaging in clearly legal activities.®?

BitTorrent. BitTorrent is a content-neutral mechanism for downloading files efficiently.
It has attracted some media attention on account of the fact that some people use BitTorrent for
illegal purposes (such as those violating copyright), but the same observation would be true of
the World Wide Web. Consumers use BitTorrent for a wide range of valuable and legal uses..®®

Hollywood studios — perhaps the most avowed skeptics of P2P technology — have begun

% The FCC’s specified an exception to this principle, “for the needs of law enforcement,” do not apply here, and
Comcast has not claimed that the law-enforcement exception applies.

81 Again, Comcast’s actions do not consist of mere “delay.”

82 Naomi Grossman, Comcast Hates Teens and Small and Midsize Businesses, bMighty.com, Oct 23, 2007,
http://www.bmighty.com/blog/main/archives/2007/10/comcast_hates_t.html.
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licensing their movies for download using BitTorrent.* BitTorrent has so many legal uses
because BitTorrent benefits content consumers with quick downloads of large files and benefits
content providers with cheap distribution. It is emerging as the future of online video, including

> and the distribution of high quality music.?® BitTorrent is

television- and HD-quality video,®
used to transmit such content in downloads, streamed media, or podcasts.®” Recent articles in the
Wall Street Journal® and Forbes® have highlighted this newfound success of BitTorrent in the

video realm and Wall Street has taken an interest.”

BitTorrent enables content consumers to quickly download large files. Cable and phone
companies provide “high-speed” Internet service that permits users to download content at far
higher speeds than users can upload content. So, ordinarily, when one user downloads
information from another user, as with peer-to-peer applications, the download cannot go faster
than the uploader’s slower upload speed. For example, though the downloader might be able to
receive content at 6 Mbps, the upload is providing the content at 200 Kbps. BitTorrent, however,

enables the downloader to download pieces of a larger file from many different users

% The Gnutella protocol is similarly used for legal activity, as well as, by some people, for activity that may

infringe copyright.

See http://www bittorrent.com/about/partners.

% See, e.g.,: Now Playing, BitTorrent, http://www_bittorrent.com/nowplaying; Featured Customers, Bright Cove,
http://www.brightcove.com/customers/index.cfm; Vuze, About Azureus, http://www.vuze.com/About.html.

% See, e.g., SubPopRecords, BitTorrent, http:/Awww.bittorrent.com/users/subpoprecords.

%7 For streaming, see Streaming Delivery Services, BitTorrent DNA,
http://www.bittorrent.com/dna/streamingservices.html. For podcasting BitTorrent clients, see Overview, Juice,
http://juicereceiver.sourceforge.net/overview/index.php; Broadcast Machine, Miro,
http://www.getmiro.com/create/broadcast/.

%8 peter Grant, Companies Try New Ways to Boost Web Video Quality, Wall St. J., Oct 9, 2007,
http://online.wsj.com/article/SB119189097794952908.html.

% Andy Greenberg, Brightcove Unleashes A BitTorrent Stream, Forbes, Oct 9, 2007,
http://www.forbes.com/home/technology/2007/10/08/brightcove-fox-paramount-tech-
cx_ag_1009bittorrent.html.

" paul R. La Monica, Is BitTorrent the NextBbig IPO?, CNNMoney.com, March 28, 2007,
http://money.cnn.com/2007/03/28/commentary/mediabiz/index.htm.
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simultaneously.” This process permits several users to max out their slow upload speeds in
providing pieces of a file, and at the same time permit the downloader to use its full download
speed in downloading from several uploaders.”> Once a user begins downloading, that user also

becomes a distributor of the content.

For content-providers, the BitTorrent protocol is an inexpensive way to distribute
content. The standard, more costly, method of distributing content is to rely on central servers,
which distribute content to each user. In the central-server model, all the strain of the download
process is placed on a single source. The content creator must bear the entire costs of hardware,
hosting and bandwidth to host the content. For example, if an individual creates an hour-long
movie and is seeking to distribute it to anyone willing to watch it, they would need to pay a
hosting company to store the movie, and then pay for the upload bandwidth so that others can
download the movie. BitTorrent creates efficiencies that allow the content provider to pay

significantly less. His downloaders also become his distributors, as consumers can download

"™ See Rys Boyd-Farrell, Comment, Legal Analysis Of The Implications Of MGM v. Grokster For Bittorrent, 11
Intell. Prop. L. Bull. 77, 78-79 (2006): “[T]he program is not used to search for files to download because the
program requires the use of a separate file, referred to as a “tracker,” in order to locate the desired file to
download. A tracker is an extremely small file that contains the addresses of servers that indicate people, called
‘seeders,” who have pieces of the file or the complete file available for download. A tracker serves simply as a
signpost, directing people through the internet to computers that are offering the file, and contains nothing of
the actual file within it. In order to get a tracker, people usually go to ‘torrent websites,” which are websites
whose primary purpose is to enable users to upload and download trackers. Torrent websites are where seeders
have uploaded trackers for files they wish to offer for downloading. A person can try to find a tracker for a
specific file or browse all of the trackers available. These websites are not affiliated with the official BitTorrent
website created by Cohen or with one another.”

"2 See id. at 78: “Typical plans from internet service providers (‘ISP’) strictly limit the speed at which files can be
uploaded. The consequence of the ISP limitations is that an internet user may be capable of downloading at a
very fast speed but is not able to utilize that full potential because he is downloading from a single person with a
limited upload speed. BitTorrent helps eliminate this problem by breaking the file into a multitude of small
pieces that can be downloaded separately from many different people at the same time. ... The limited upload
speeds of multiple people are aggregated in order to utilize the full potential of an individual's download speed.
This impediment on customers becoming content creators is also limited by the use of dynamic IP addresses.
Both these issues are discussed in the comments of Consumers Union, Consumer Federation of America and
Free Press. In the Matter of Inquiry Concerning the Deployment of Advanced Telecommunications Capability
to All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment
Pursuant to Section 706 of the Telecommunications Act of 1996, GN Docket No. 07-45, May 16, 2006.
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from other consumers. Indeed, the more popular the movie becomes, the more users will possess

it to make it available, and so the faster it will download to new users.

Legal Video Programming. Content providers rely heavily on BitTorrent for distributing
video such as movies and shows. Of course, because BitTorrent helps content-providers
distribute movies and shows, these applications may compete with Comcast’s traditional cable
television offerings. First, one service called Vuze uses BitTorrent to distribute high-quality and
high-definition video content.”® Vuze has garnered 10 million users’® and inked agreements
with several content-providers, including Showtime, BBC, A&E, the History Channel, the
Biography Channel, National Geographic, and Starz.” In fact, G4 TV, which is owned by

Comcast itself, also has an agreement with Vuze.”

Second, while BitTorrent is a widely licensed protocol, the protocol’s developer has a
company named BitTorrent, which has forged agreements to distribute video with 20th Century
Fox, G4 TV, Lionsgate, Palm Pictures, Paramount, Starz Media, MTV Networks (including
Comedy Central, MTV, MTV2, Nickelodeon, Nicktoons Network, SpikeTV, The N, TV Land
and VH1),”" and the CW."®

Third, an innovative new company named Brightcove offers streaming of broadcast-

quality content through the BitTorrent protocol. Brightcove is the first client of BitTorrent DNA,

"3 See Cyril Roger, High Definition Movies and Downloads to Your PC, Softonic, http://azureus-
zudeo.en.softonic.com/.

™ Vuze Passes an Installed Base Milestone of 10 Million Viewers and Opens Its Internet Publishing Platform to
Networks, Studios, and Content Creators, Business Wire, Oct 9, 2007,
http://money.aol.com/news/articles/_a/vuzetm-passes-an-installed-base/n20071009002209990022.

7> See About Azureus, Vuze, http://www.vuze.com/About.html

®1d. See also G4, About-Ownership, http://www.g4tv.com/g4/about/ownership/index.html

T BitTorrent, BitTorrent Strikes Digital Download Deals, Press Release, Nov. 29, 2006,
http://www.bittorrent.com/about/press/bittorrent-strikes-digital-download-deals-with-20th-century-fox-g4-
kadokawa-lionsgate-mtv-networks-palm-pictures-paramount-and-starz-media.
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a new service that allows for the utilization of the BitTorrent protocol when streaming audio or
video.”® Brightcove’s customers include CBS Corporation, BET, the Discovery Channel, General
Motors, MTV Networks, New York Times, Time, Reuters, the Washington Post, Sky, Warner
Music Group, and Sony BMG Music Entertainment, and About.com.®’

Beyond these services, BitTorrent is used to distribute Internet-only content. Peter
Jackson’s King Kong website used BitTorrent to distribute development movies they released
semi-weekly in creating that film.2

Legal Music. BitTorrent is widely used to download music legally.?? For example, users
can download from bands such as Iron & Wine and The Postal Service from Sub Pop Records®®
or from the band Ween from Brown Tracker.®*

Legal Software Distribution and Development. Developers use BitTorrent to distribute
diverse software applications. Many open source applications are distributed through BitTorrent,
including Linux Operating systems and patches,® Open Office, NetBSD, Fedora, Mandriva,
Ubuntu, CentOS,* and Sun Microsystems’ Open Solaris. Similarly, gaming software relies on

BitTorrent for distribution, including for games such as Valve Software’s Steam,®” World of

"8 Ben Fritz, WB Sails with Tech Pirate: Warner Bros. Partners with Bit-Torrent, Daily Variety, May, 20086,
http://findarticles.com/p/articles/mi_hb5143/is_200605/ai_n18585829; BitTorrent, The CW,
http://www.bittorrent.com/users/the-cw.

™ See BitTorrent’s Delivery Network Accelerator (DNA) Service Improves the Online Experience for Streaming
Video, Downloadable Software and Video Games, Press Release, Oct. 9, 2007,
http://www.streamingmedia.com/press/view.asp?id=7645.

8 See Featured Customers, Bright Cover, http://www.brightcove.com/customers/index.cfm.

8 See Production Diary, Kong is King, http:/iwww.kongisking.net/torrents/.

82 See How to Download Free, Legal, High Quality Music, Of Zen and Computing,
http://www.ofzenandcomputing.com/zanswers/420.

8 See SubPopRecords, BitTorrent, http://www.bittorrent.com/users/subpoprecords.

8 Recent News, Brown Tracker, http://browntracker.net/.

8 Linux BitTorrents, Linux Tracker, http:/linuxtracker.org; Get openSUSE Distribution, openSUSE,
http://software.opensuse.org/.

8 See OpenOffice.org P2P Downloads, OpenOffice, http://distribution.openoffice.org/p2p/index.html.

87 See Peer-to-Peer Files Released, The Steam Review, Aug. 19, 2007, http:/steamreview.org/posts/p2pfiles/.
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Warcraft and its updates (which has over 2 million North American subscribers and 9 million
worldwide),®® and Gunz: The Duel ®®

Software developers also use BitTorrent. For example, Amazon.com offers Simple
Storage Service, which provides unlimited data storage for software developers ranging from
Microsoft to SmugMug. This Service employs BitTorrent “to lower costs for high-scale
distribution.”®

Where a network provider blocks access to the BitTorrent protocol, it cripples these
highly valuable, and lawful, applications. The FCC should declare that the Policy Statement

forbids providers from doing so.

2. Violation 2: Consumers are Entitled to Access the Lawful Internet
Content of their Choice

Degrading an application prohibits Internet users from accessing “the lawful Internet
content of their choice.” Simply, if a user seeks to access certain content—such as a film

available on a BitTorrent client—that user is impeded in accessing that content by Comcast.

Network providers cannot block users’” attempts to upload content, as blocking uploads
denies other users the ability to access that content. On BitTorrent, when one user is uploading
content, another user is attempting to download (or “access”) the content. If a network provider
blocks uploads, others cannot access the content. For example, here, if the only users who have
a certain file are Comcast customers, then downloaders cannot access that file.** This situation is

more likely for users’ original content, so blocking uploads burdens original content more than

8 See World Of Warcraft Surpasses 8 Million Subscribers Worldwide, Press Release, Jan. 11, 2007,
http://www.blizzard.com/press/070111.shtml; World Of Warcraft Surpasses 9 Million Subscribers Worldwide,
Press Release, July 24, 2007, http://www.blizzard.com/press/070724.shtml.

8 See Download GunZ: The Duel, GunzFactor, http://www.gunzfactor.com/downloadgunz.php.

% 5ee Amazon Simple Storage Service, http://www.amazon.com/gp/browse.html?node=16427261.
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(perhaps “pirated”) Hollywood movies. Blocking uploads also burdens the uploader’s access to
content; for example, BitTorrent users who upload less content—such as those whose
connections terminate when they begin to upload—may be terminated by BitTorrent clients

requiring users to share content.

The FCC should declare that intentionally degrading an application, especially a peer-to-
peer application violates the principle of the Policy Statement guaranteeing consumer access to

lawful content.

°! There is apparently a narrow exception: if the downloader resides in the same local network community as one of
the uploaders, the transaction may go through.
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3. Violation 3: Consumers are Entitled to Competition among Network
Providers, Application and Service Providers, and Content Providers

When a network provider degrades particular applications, it contravenes the FCC’s
Policy Statement by undermining competition among application and service providers, among

content providers, and among network providers.

First, degrading applications undermines competition among application and service
providers. Historically, the Internet permitted all service and content providers the ability to
compete without seeking a permission slip from Comcast, Verizon, AT&T, or any other network
provider.”> Degrading certain applications undermines competition in applications. A network
provider need not block competing applications to undermine the applications’ ability to
compete. All a provider needs to do is render those applications sufficiently unreliable that
people stop trying to use them.®® Users will be frustrated by the delays and terminations and use
other applications. As a result, the network provider would be hand-selecting which service and
applications providers can provide their services and applications, and which providers are

sabotaged and unable to compete.

Second, degrading applications deprives users of competition among content-providers.
Degrading applications thwarts competition among Internet content. For example, degrading
peer-to-peer protocols burdens providers of large files, as distributing large files would be far
more expensive for providers and far more time-consuming for consumers. Degrading
applications also thwarts competition between Internet and non-Internet content. A network

provider has the incentive to stifle competition with its own services. For example a network

%2 L AWRENCE LESSIG, THE FUTURE OF IDEAS (2002).
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provider offering a television service (now both cable and phone companies) or offering phone
service (now also both phone and cable companies) have incentives to discriminate against
providers of Internet video programming or telephony. For example, here, Comcast has an
incentive to discriminate against Bright Cove and other BitTorrent clients providing high-quality
video programming (as well as those providing Internet telephone service). The FCC should

ensure that network providers cannot undermine competition by such content providers.

Third, secretly degrading an application undermines competition among network
providers. Clandestine discrimination makes competition—to the extent it exists—less effective,
as costumers who do not notice that applications are being delayed or blocked do not have
enough information to consider switching to a competing provider that does not delay or block

the application in question.**

4. These Violations Will Not Spur Broadband Deployment or Uptake

Permitting network providers to degrade applications will not “encourage broadband
deployment.” The United States has fallen behind much of the world in terms of Internet
penetration, speed, and value. The nation is ranked 15" —not first—in broadband penetration
among OECD nations.”® As for speeds and value, in Japan, consumers can purchase connections
that provide 100 megabits per second of download and upload speed for $50 a month. In the
U.S., a 100 megabit download connection is unheard of. For $50, American users can receive

1/20 the download speed and 1/100 the upload speed. The nation’s broadband problem places

% For a more detailed discussion, Harold Feld, Look! My Solution Found A Problem! Comcast Degrades BitTorrent
Traffic Without Telling Users, WetMachine, Oct. 27, 2007, http://www.wetmachine.com/item/912 (discussing
Microsoft’s tactics).

% Barbara van Schewick, Towards an Economic Framework for Network Neutrality Regulation, 5 J. Telecom. &
High Tech. Law 329, 376-377 (2007).
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the nation at a severe disadvantage in competing with economies supported by widely available,

cheap, faster Internet connections.*®

We have argued in other FCC filings that the United States’s dismal position in the world
is a result of the FCC’s failure. The FCC has failed effectively to implement Congress’s
directive in the 1996 Telecommunications Act to foster developments of two-way symmetrical
communications networks.”” The FCC has failed to foster competition in broadband markets
now dominated by a telephone-cable duopoly.*®

Permitting network providers to block innovative and popular applications will do
nothing to promote the uptake or speeds of high-speed Internet services. First, uptake will not
increase. Citizens value the Internet for the applications and content on the Internet. The most
popular applications are generally those that consumers most value. Understandably, consumers
often choose high-speed Internet access because they want to download large files; otherwise,
dial-up Internet access would suffice. If network providers block applications, particularly those
that consumers most value, then consumers will be less likely to adopt, or retain, broadband
connections. Second, speeds will not increase. Network providers could increase speeds by
increasing the bandwidth available on the network.”® To increase speeds, network providers

could invest in upgrading networks to carry all traffic at higher speeds. Or network providers

% See Communications, Broadband and Competitiveness: How Does the U.S. Measure Up?: Hearing before the
United States Senate Committee on Commerce, Science and Transportation, 110th Cong., Testimony of Ben

o Scott, Free Press, April 24, 2007, available at http://www.freepress.net/docs/42407bssentestimony.pdf.

See id.

%7 See, e.g., § 706(b) of the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1996) (1996 Act),
reproduced in the notes under 47 U.S.C. § 157; Comments of Consumers Union, Consumer Federation of
America, and Free Press, Inquiry Concerning the Deployment of Advanced Telecommunications Capability,
GN Docket No. 07-45, filed May 16, 2006.

% See, e.g., id.

% Net Neutrality: Hearing before the United States Senate Committee on Commerce, Science and Transportation,
109th Cong. (2005), Testimony of Gary R. Bachula, Internet2, February 7, 2006, available at
http://commerce.senate.gov/pdf/bachula-020706.pdf.
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could block or degrade applications to avoid a general upgrade of its systems. At the same time,
providers could attempt to charge applications providers not to block or degrade their services.
Even if the network becomes more and more congested, the provider need not upgrade its
network. It could simply raise its prices to unblock applications, as access to the network
become scarcer. So perversely, the network provider would have an incentive to suppress
bandwidth availability, and thereby reduce speeds, since it can charge both the customer and a
third party for the equivalent of a bandwidth upgrade.'®

These deceptive tactics are evidence of the lack of competition in the high-speed Internet
market where instead of investing in the network, a company can reduce the online services
available to customers choosing the short-term cost savings over the long term benefits to

broadband uptake and thereby the overall economy.'%*

B. Secretly Degrading an Application is not Reasonable Network Management

In a footnote in its Policy Statement, the Commission specified that the Statement’s four
principles “are subject to reasonable network management.”**> Comcast and its representatives
have apparently suggested that degrading peer-to-peer traffic is reasonable network
management.’®® Comcast has claimed that it targets high-bandwidth users out of its obligation to

“all” of its customers:

100 See Harold Feld, An Examination of the Economics of Whitacre Tiering, WetMachine, March 27, 2006
http://www.wetmachine.com/totsf/item/441.

103 A 2007 study by researchers at the Brookings Institution and MIT estimated that a one-digit increase in the
U.S.’s per capita broadband penetration (the metric used by the OECD) equates to an additional 300,000 jobs.
Robert Crandall, William Lehr and Robert Litan, The Effects of Broadband Deployment on Output and
Employment: A Cross-sectional Analysis of U.S. Data, June 2007,
http://www.brookings.edu/views/papers/crandall/200706litan.htm.

192 Federal Communications Commission, Policy Statement, Aug. 5, 2005, p, 3, n. 15,
http://fjallfoss.fcc.gov/edocs_public/attachmatch/FCC-05-151A1.pdf..

193 peter Svensson, Comcast Admits Delaying Some Traffic, Associated Press, Oct 23, 2007,
http://hosted.ap.org/dynamic/stories/f C/COMCAST_DATA_DISCRIMINATION (referring to “network
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“We have a responsibility to manage our network to ensure all our
customers have the best broadband experience possible,”
[Comcast’s spokesman] said. “This means we use the latest
technologies to manage our network to provide a quality
experience for all Comcast subscribers.”%

To resolve current and future controversies, the FCC should declare that degrading particular
applications or forging packets so that they appear to have come from parties other than the ISP
that created them is never “reasonable network management.” Rather, it is precisely and
obviously what the Policy Statement forbids. Indeed, if Comcast had believed that degrading an
application constituted reasonable network management, it would not have repeatedly denied

what it was doing or used such secretive means.

Degrading an application cannot be considered reasonable network management. If it
could, then China’s extensive blocking technologies constitute reasonable network management.
The FCC’s Policy Statement would mean nothing. The Statement’s language and context make
abundantly clear that the Statement meant squarely to ensure network providers did not
discriminate against specific applications.’® For example, one of the Commissioners released a
separate statement with the Policy Statement explaining why he voted for the Statement: “we

must state clearly that innovators, technology companies, and consumers will not face unfair

management technologies.”); Scott Cleland, Comcast is within FCC's net neutrality policy that allows for
“reasonable network management”, Oct. 19, 2007, http://www.precursorblog.com/node/559.

104 peter Svensson, Comcast Blocks Some Internet Traffic, Associated Press, Oct. 19, 2007,
http://ap.google.com/article/ALeqM5gxRiQSVfgK4sLbVRE_X4MOIM9g0AD8SCASPGO.

1055ee, e.g., FCC Adopts a Policy Statement Regarding Network Neutrality, Techlaw Journal,
http://www.techlawjournal.com/topstories/2005/20050805.asp (listing reactions to the Policy Statement
reflecting the accepted understanding of its purpose). See also Remarks of Michael K. Powell, Chairman,
Federal Communications at the Silicon Flatirons Symposium, Preserving Internet Freedom: Guiding Principles
For the Industry, February 8, 2004, http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-243556A1.pdf.
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discrimination on the Internet by network providers.”*® He stated further that the Policy

Statement:

lays out a path forward under which the Commission will protect
network neutrality so that the Internet remains a vibrant, open
place where new technologies, business innovation and
competition can flourish. We need a watchful eye to ensure that
network providers do not become Internet gatekeepers, with the
ability to dictate who can use the Internet and for what purpose.
Consumers do not want to be told that they cannot use their DSL
line for VolIP, for streaming video, to access a particular news
website, or to play on a particular company’s game machine.'?’

The Chairman, in his statement, similarly discussed his belief “that consumers should be able to

use their broadband Internet access service to access any content on the Internet.”2%

Comocast’s other arguments here, which other network providers may raise, are similarly
flawed. First, interfering with specific peer-to-peer applications does not become reasonable
merely because peer-to-peer applications comprise much of a network provider’s traffic. In fact,
an application’s popularity may make less reasonable to bock. More importantly, if Comcast is
concerned that the collective set of users running P2P applications are affecting quality of service
for other users on a cable loop, they could readily set dynamic quotas for each user on the loop,
S0 as to ensure that there is always bandwidth available for users who are not running P2P
applications — and they could do so without interfering in protocol choice. Or they could also
charge by usage, provide more bandwidth to all users, or actually offer high symmetric

broadband speeds.'®® Second, degrading specific applications is not tailored to targeting high-

106 Statement of Commissioner Michael Copps Concurring, Aug. 5, 2005, at 1 (emphasis added),
http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-260433A4.pdf.

9719, at 2 (emphasis added).

198 Statement of Chairman Kevin Martin, Aug. 5, 2005, at 1, http://fjallfoss.fcc.gov/edocs_public/attachmatch/DOC-
260435A2.pdf.

199 Consumers Union, Consumer Federation of America and Free Press. In the Matter of Inquiry Concerning the
Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and Timely
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bandwidth users. Comcast does not just block those sending roughly 250,000 photos or
downloading “more than 30,000 songs a month”; it blocks access to download just one file, even
one as small as the King James Bible, if the download is over a peer-to-peer network. As one
report noted, “It’s clear that Comcast is actively interfering with peer-to-peer networks even if
relatively small files are being transferred.”**® Third, a network provider is not attempting, in
Comcast’s words, to “provide a quality experience for all [its] subscribers.” Rather, it is
specifically degrading the experience of at least some subscribers. Indeed, degrading BitTorrent
may increase network congestion on the Internet as a whole because, as online video becomes
more popular, users could have to use protocols that are less efficient than BitTorrent, leading to
more congestion and inferior perfomance. Comcast’s actions also could increase the congestion
on other networks; the other networks’ users would have to do much of the uploading that

Comocast’s users would have performed.

Finally, no economic argument supports the notion that degrading applications is
reasonable network management. The most sophisticated economic argument has been
advanced by Chris Y00, a law professor at the University of Pennsylvania who writes white
papers for the cable industry lobby.? Yoo argues that blocking an application is the best real-
world solution because high transaction costs foreclose the best theoretical solution. Under the

theoretical solution, network providers would most efficiently manage their networks not by

Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, GN Docket No. 07-45, May 16, 2006.

119 peter Svensson, Comcast Admits Delaying Some Traffic, Associated Press, Oct 23, 2007,
http://hosted.ap.org/dynamic/stories/f C/COMCAST_DATA_DISCRIMINATION.; Declan McCullagh, Comcast
Really Does Block BitTorrent Traffic After All, CNet News.com, Oct. 19, 2007, http://www.news.com/living-
with-the-iphone/8300-13578_3-38-0.html.

111 See Christopher S. Yoo, Promoting Broadband Through Network Diversity, at 43, (2006), available at
http://www.ncta.com/DocumentBinary.aspx?id=286.

112 See Cable Lobby’s Net Neutrality White Paper, Center for Digital Democracy,
http://www.democraticmedia.org/current_projects/net_neutrality/nn_white_paper
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blocking applications, but by charging users for the users’ bandwidth use. If users must pay for
the bandwidth they use, then the users will better internalize the costs and benefits of their use.
If the users do not pay per-bandwidth of use, then the users have no incentive to conserve their
bandwidth. Professor Yoo speculates, however, that the transaction costs associated with
metered usage are high. As a result, cable and phone companies could avoid these transaction
costs and still reduce network congestion by using proxies for heavy use of bandwidth; these

proxies would be particular applications, which the network operators would block or extort.**?

Yoo0’s argument is wrong, as demonstrated most forcefully by scholars at Stanford and
Loyola law schools.** First, use of BitTorrent (or another peer-to-peer protocol) is an inaccurate
proxy for heavy use of bandwidth. For example, many BitTorrent users make few BitTorrent
downloads. And BitTorrent may use considerable bandwidth on a network simply because
consumers particularly value the protocol. Second, no evidence suggests that network providers
Yoo0’s “theoretical” ideal of metering usage is subject to high transaction costs. Y00 points to no
evidence. Indeed, in many nations, network providers do meter, and bill their customers on the
basis of amount used."™> So the transaction costs of doing so must not be prohibitively high.
Indeed, a network provider can apparently meter cheaply because, in most networks, users’
traffic to and from the Internet passes through a single gateway, the network access server.'*®

Third, it does not matter, from a social perspective, if network operators’ executives could make

113 See Christopher S. Yoo, Network Neutrality and the Economics of Congestion, 94 Geo. L.J. 1847 (2006)

114" gee Brett M. Frischmann & Barbara van Schewick, Network Neutrality and the Economics of an Information
Superhighway: A Reply to Professor Yoo, 47 Jurimetrics __ (2007), available at
http://ssrn.com/abstract=1014691. See also Bill D. Herman, Opening Bottlenecks: On Behalf of Mandated
Network Neutrality, 59 Fed. Comm’ns L. J. 107 (2006), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=902071.

See for instance, Broadband Choice, http://bc.whirlpool.net.au/, which provides a tool to compare plans offered
by Australian broadband ISPs, including whether they meter usage, and whether they respond by charging a
per-gigabyte fee or by shaping traffic once a subscriber has used up their initial quota. See also Frischmann &
van Schewick, Network Neutrality, at 12 (discussing German network providers).
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a little extra money using BitTorrent blocking as a proxy—just as it does not matter if they could
make more money by insider trading or violating trade sanctions. What matters is whether
citizens can exercise their right to access the lawful content and applications of their choice and
whether the public interest is served by permitting Comcast and other network providers to
degrade innovative new applications and undermine competition. In its Internet Policy
Statement and elsewhere, the FCC has answered these questions; the public interest is served by

Internet freedom.

C. Secretly Degrading Applications Constitutes a Deceptive Practice

The FCC should declare that network providers engage in deceptive practices when they
secretly degrade particular applications. The Commission has ancillary jurisdiction under Title |
of the Communications Act “to impose additional regulations to protect consumers from
fraudulent and deceptive practices associated with the provision of interstate information
services.”*’

Secretly degrading particular applications is deceptive in several ways. First, network
providers, like Comcast, advertises access to the “Internet.” *® The Internet includes access to
peer-to-peer file-sharing applications. The Commission should declare that companies cannot
offer “Internet” service if they block or degrade applications. Second, network providers
advertise Internet connections available for downloading and sharing large media files. Indeed,

Comcast’s spokesperson recently stated that “[m]ore than 99.99 percent of our customers use the

residential high-speed Internet service as intended, which includes downloading and sharing

116 Frischmann & van Schewick, Network Neutrality, at 12.

7 policies and Rules Implementing the Telephone Disclosure and Dispute Resolution Act, 9 FCC Rcd. 6891, 116
(1994) (citing Computer and Communications Industry Ass'n v. FCC, 693 F.2d 198 (D.C.Cir.1982)).

118 See Comcast, http://www.comcast.com.
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video, photos and other rich media.”™*® Here, of course, Comcast never told anyone that it was
deliberately degrading peer-to-peer applications—not its consumers, the press, or the FCC—and
issued repeated denials.

Third, degrading applications misleads the public about the value and service of the
degraded applications. Consider Comcast, by denying its role in delaying and terminating peer-
to-peer transactions, Comcast was suggesting that the applications were to blame for their faults.

Fourth, secretly degrading applications undermines consumers’ faith in Internet products.
Consumers will have no idea who or what the network provider is secretly degrading, and
therefore not know what product the consumers are paying for.

D. Comcast’s Actions Should be Subject to Preliminary and Permanent

Injunction and Significant Forfeitures to Deter Similar Conduct by Comcast
or Another Network Provider

The FCC should declare that degrading or blocking targeted applications is subject to
preliminary injunction, permanent injunction, and significant forfeitures sufficient to deter
clandestine activity. An injunction is necessary because harm is irreparable.?® First, it is
impossible to predict the damages required to compensate for the innovation loss of degrading
applications."®! Second, network providers would lack the funds to fully compensate for this
loss, which would equal billions of dollars.*** Third, blocking applications burdens free speech

rights, so the harm is irreparable.'*® Damages are necessary because society should be made

119 Marguerite Reardon, Comcast denies monkeying with BitTorrent traffic, August 21, 2007,
http://www.news.com/8301-10784_3-9763901-7.html (emphasis added).

120 Richard R.W. Brooks & Warren F. Schwartz, Legal Uncertainty, Economic Efficiency, and the Preliminary
Injunction Doctrine, 58 Stan. L. Rev. 381, 389 (2005).

121 See, e.g., Douglas Lichtman, Irreparable Benefits, 116 Yale L.J. 1284, 1292 (2007) (collecting cases). See also
Douglas Lichtman, Uncertainty and the Standard for Preliminary Relief, 70 U. Chi. L. Rev. 197, 200-02 (2003)
(arguing that valuation difficulties are the main reason why courts authorize preliminary relief).

122 See Lichtman, Irreparable Benefits, 116 Yale L.J. at 1292.

12 Elrod v. Burns, 427 U.S. 347, 373 (1976) (“[L]oss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irreparable injury.”). Cf. Denver Area Educational Telecommunications
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“whole,” to the extent possible, through compensation for its loss. Forfeitures should be high
because the loss is high and because the costs of detecting and deterring clandestine blocking are
high.
I11.  Conclusion

The Commission should declare that Internet service providers cannot intentionally
degrade any applications, and that such discrimination is not reasonable network management. It
should also declare that misleading the public about such discrimination is deceptive.

Respectfully Submitted,

Marvin Ammori

Free Press

501 Third Street NW
Suite 875

Washington, DC 20001
Phone 202-265-1490
November 1, 2007

Consortium, Inc. v. F.C.C., 518 U.S. 727, 773 (1996) (Stevens, dissenting and concurring) (noting that a
provision would “inject federally authorized private censors [such as, here, network providers] into fora from
which they might otherwise be excluded, and it would therefore limit local fora that might otherwise be open to
all constitutionally protected speech.”).
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INTRODUCTION

For almost 30 years following this Court’s
“emphatically narrow” ruling in Pacifica, see Sable
Commcns of Cal., Inc. v. FCC, 492 U.S. 115, 127
(1989), the FCC “strictly . . . observe[d] the
narrowness of the Pacifica holding,” WGBH Educ.
Found., 69 F.C.C.2d 1250, 1254, § 10 (1978), and it
punished only isolated and fleeting utterances in
those rare cases that were egregious and shocking.
In 2004, however, the FCC abruptly abandoned the
restraint that previous Commissions accepted as
constitutionally required, embarking on a regime of
draconian enforcement and multimillion dollar fines
against the broadcast of even isolated and fleeting
expletives. The new regime unsettled broadcasters’
expectations, chilled spontaneous programming and
threatened the viability of live television.

The Second Circuit correctly concluded that the
FCC had not provided an adequate explanation under
the Administrative Procedure Act (“APA”) for this
change in policy and remanded the matter to the
agency. The court of appeals also noted that there
were serious First Amendment objections to the
FCC’s expanded regime, and it expressed its opinion
that the FCC very likely will have difficulty on
remand articulating a standard that both departs
from Pacifica and still remains consistent with the
First Amendment.

Rather than asking for rehearing en banc or opting
to provide a better explanation for the FCC’s change
in policy, petitioners came directly to this Court
asking for review of the Second Circuit’s decision. In
the petition for certiorari, they argued that this case
was 1mportant enough to warrant this Court’s
attention because the court of appeals already had
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suggested that the FCC could not “adequately
respond to the constitutional . . . challenges” raised
below. Pet. Cert. Reply 3 (quoting Pet. App. 45a).
Now that this Court has granted certiorari, however,
petitioners insist that this Court should treat this
case as a pure administrative law case and, in
essence, act as if there are no constitutional issues
implicated by the FCC’s new policy. Petitioners’
approach would place the Court in the curious
position of issuing a decision that neither disposes of
this case nor provides any meaningful guidance in
any future case. If the policy i1s ultimately declared
unconstitutional, an opinion from this Court finding
that the FCC could have adopted the policy under the
APA would be academic. Nor would the opinion have
any continuing significance in administrative law:
petitioners concede that “[a]s this case comes to this
Court it turns on the application of well-settled
principles of administrative law.” Pet. Br. 20.

Having invoked this Court’s jurisdiction, however,
petitioners cannot evade the fundamental
administrative deficiencies in the FCCs new
indecency regime and the constitutional problems
that pervade it. Even if this is viewed as an
“administrative law” case, the constitutional
questions remain critically important to a proper
consideration of the issues. The FCC’s new policy is
not only unexplained but unconstitutional, and the
Second Circuit should be affirmed.

STATEMENT OF THE CASE

1. The FCC’s indecency regime enforces 18 U.S.C.
§ 1464, which provides:

Whoever utters any obscene, indecent, or profane
language by means of radio communication shall



3

be fined under this title or imprisoned not more
than two years, or both.

Pet. App. 145a.1

The FCC’s approach to its regulation of speech
under the “indecency” standard for decades was
characterized by a cautious and limited enforcement
policy that paid serious respect to the First
Amendment interests of broadcasters. For several
decades, the FCC enforced § 1464 only in the context
of license renewal applications. See 47 U.S.C. § 312.
The FCC made clear that it could take action only in
the most extreme cases, involving extensive
violations repeated over a long period of time.2

When the FCC first began to exercise its forfeiture
power to enforce § 1464 in the mid-1970’s, the agency
continued to observe a restrained enforcement policy.
In 1975, the FCC considered a complaint concerning
a broadcast of comedian George Carlin’s “Filthy
Words” monologue. Pacifica Found. Station
WBAI(FM), New York, N.Y., 56 F.C.C.2d 94 (1975)
(“FCC Pacifica Order”). During his 12-minute
monologue—broadcast at 2:00 in the afternoon—
Carlin repeatedly used “fuck” and “shit” “in a variety
of colloquialisms.” See FCC v. Pacifica Found., 438
U.S. 726, 729 (1978) (plurality opinion); see also id. at
751-55 (transcript of monologue). The FCC issued a
declaratory order defining indecent speech as:

1 See Radio Act of 1927, ch. 169, § 29, 44 Stat. 1162, 1172-73
(original enactment); Communications Act of 1934, ch. 652,
§ 326, 48 Stat. 1064, 1091; Act of June 25, 1948, ch. 645, § 1464,
62 Stat. 683, 769, 866 (transferring the prohibition to the U.S.
Criminal Code).

2 See, e.g., Robinson v. FCC, 334 F.2d 534 (D.C. Cir. 1964);
Applications of E.G. Robinson, 33 F.C.C. 250, 257, q 22 (1962);
Applications of Pacifica Found., 36 F.C.C. 147, 150, 9 8 (1964).
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language that describes, in terms patently
offensive = as measured by contemporary
community standards for the broadcast medium,
sexual or excretory activities and organs, at
times of day when there is a reasonable risk that
children may be in the audience.

FCC Pacifica Order, 56 F.C.C.2d at 97-98. Based on
this definition, the FCC concluded that the broadcast
was “Indecent” and that the FCC could have imposed
administrative sanctions against the station
(although it did not). At the same time, however, the
FCC clarified that, under its cautious enforcement
policy, it would be “inequitable” to hold a licensee
responsible for indecent language when “public
events likely to produce offensive speech are covered
live, and there is no opportunity for journalistic
editing.” Petition for Clarification or Reconsideration
of a Citizen’s Complaint Against Pacifica Found.
Station WBAI(FM), New York, N.Y., 59 F.C.C.2d 892,
893, 9 4 n.1 (1976) (“Pacifica Reconsideration Order”).

This Court affirmed the FCC’s finding that the
George Carlin monologue, as broadcast over the radio
in mid-afternoon, was indecent. See Pacifica, 438
U.S. 726. The opinion, however, was “an
emphatically narrow holding,” Sable
Communications, 492 U.S. at 127, limited to the
“verbal shock treatment” caused by the repeated use
of expletives in the specific broadcast at issue.
Pacifica, 438 U.S. at 757 (Powell, J., concurring).
Indeed, Justices Powell and Blackmun, who supplied
the crucial votes for Pacifica’s 5-4 majority, explained
that “[tlhe Commission’s holding, and certainly the
Court’s holding today, does not speak to cases
involving the isolated use of a potentially offensive
word.” Id. at 760-61 (Powell, J., concurring); see also
id. at 750 (opinion of the Court) (“We have not
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decided that an occasional expletive . . . would justify
any sanction . ...”). They stressed that the FCC does
not have “unrestricted license to decide what speech,
protected in other media, may be banned from the
airwaves in order to protect unwilling adults from
momentary exposure to it in their homes.” Id. at 759-
60 (Powell, J., concurring). Both Justices were
concerned that the FCC’s standard could lead
broadcasters to self-censor protected speech, but they
voted to uphold the FCC’s order only because “the
Commission may be expected to proceed cautiously,
as it has in the past.” Id. at 756, 760, 761 n.4
(Powell, J., concurring).

For several decades following Pacifica, the FCC
repeatedly reaffirmed the limited scope of the
indecency ban through a cautious and self-restrained
approach to enforcement. As the FCC explained:

We intend strictly to observe the narrowness of
the Pacifica holding. In this regard, the
Commission’s opinion, as approved by the Court,
relied in part on the repetitive occurrence of the
“Indecent” words in question. The opinion of the
Court specifically stated that it was not ruling
that “an occasional expletive ... would justify
any sanction....” Further, Justice Powell’s
concurring opinion emphasized the fact that the
language there in issue had been “repeated over
and over as a sort of verbal shock treatment.” . . .
He specifically distinguished “the verbal shock
treatment [in Pacifica]” from “the isolated use of
a potentially offensive word in the course of a
radio broadcast.”

WGBH, 69 F.C.C.2d at 1254, § 10 (1978). The FCC
thus drew a distinction between isolated and fleeting
expletives—which were not actionably indecent—and
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uses of offensive language that rose to the level of
“verbal shock treatment”—which were.

Significantly, throughout  its post-Pacifica
indecency enforcement actions, the FCC repeatedly
held that fleeting, isolated or inadvertent expletives
were not indecent. See L.M. Commc’ns of S.C., Inc.
(WYBB(FM)), 7 FCC Rcd. 1595, 1595 (Mass Media
Bureau 1992) (single utterance not indecent);
Applications of Lincoln Dellar for Renewal of the
Licenses of Stations KPRL(AM) & KDDB(FM), 8 FCC
Red. 2582, 2585, 9 26 (Audio Serv. Div. 1993) (single
utterance not indecent because of “isolated and
accidental nature of the broadcast”).

In 1987, the FCC utilized three companion
declaratory orders to articulate what it called its
“generic enforcement policy” for broadcast indecency.
See Pacifica Found., Inc., 2 FCC Red. 2698 (1987),
affd sub nom. Infinity Broad. Corp. of Pa., 3 FCC
Red. 930 (1987), affd in relevant part, revd in part
sub nom. Action for Children’s Television v. FCC, 852
F.2d 1332 (D.C. Cir. 1988); Regents of the Univ. of
Cal., 2 FCC Red. 2703 (1987) (same subsequent
history); Infinity Broad. Corp. of Pa., 2 FCC Recd.
2705 (1987) (same subsequent history). In these
orders, the FCC clarified that speech could be
indecent without use of the specific “seven dirty
words” from the George Carlin routine, as long as the
speech at i1ssue was the functional equivalent of the
intentional “verbal shock treatment” in that
monologue. The FCC recognized that an “analysis of
whether particular speech is indecent cannot turn on
a mechanistic classification of language,” Infinity
Broad. Corp., 2 FCC Red. at 2705, 8, and it
reaffirmed that isolated or fleeting utterances would
not be considered actionable. Id. at 2705, 7
(“Speech that is indecent must involve more than the
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isolated use of an offensive word.”); Regents of the
Univ. of Cal., 2 FCC Red. at 2703, §J 3 (same).
Indeed, these declaratory orders all involved repeated
and intentional broadcasts of material that the FCC
deemed to be indecent under its generic standard;
none presented the question of whether non-
repetitive utterances violated § 1464.2 Thus, the
FCC’s adoption of the “generic” standard wrought no
substantive change in its indecency enforcement
policy with respect to isolated utterances.

The FCC reaffirmed its restrained approach in a
2001 policy statement, in which it announced a two-
part test for assessing whether language 1is
“indecent”:

First, the material alleged to be indecent must
fall within the subject matter scope of our
indecency definition—that is, the material must
describe or depict sexual or excretory organs or
activities. ... Second, the broadcast must be
patently offensive as measured by contemporary
community standards for the broadcast medium.

Indus. Guidance on the Commn’s Case Law
Interpreting 18 U.S.C. § 1464 & Enforcement Policies
Regarding Broad. Indecency, 16 FCC Red. 7999, 8002,
99 7-8 (2001) (“Indecency Policy Statement”). It
identified several factors as relevant in assessing

3 See, e.g., Pacifica, 2 FCC Red. at 2700, Y 19-22 (describing
radio broadcast of excerpts from the play “The Jerker,” which
included repetitive uses of “shit” and “fucking” and graphic
descriptions of anal sex); Regents of the Univ. of Cal., 2 FCC
Red. at 2703, § 4 (quoting lyrics to song “Makin’ Bacon”);
Infinity Broad. Corp., 2 FCC Red. at 2706, § 11 (quoting
excerpts from Howard Stern broadcasts that included, inter alia,
discussions of testicles, penis size, and being “sodomized by
Lambchop, you know that puppet Sherri Lewis holds”).
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whether language was “patently offensive” under the
second prong:

(1) the explicitness or graphic nature of the
description or depiction of sexual or excretory
organs or activities; (2) whether the material
dwells on or repeats at length descriptions of
sexual or excretory organs or activities;
(3) whether the material appears to pander or is
used to titillate, or whether the material appears
to have been presented for its shock value.

Id. at 8003, 9 10 (emphasis omitted). These factors
restated in summary form the criteria the FCC had
been applying all along to determine when broadcasts
were, In context, so patently offensive that they were
actionably indecent. In essence, the Indecency Policy
Statement articulated the factors the FCC used to
decide when an utterance amounted to “verbal shock
treatment.” Importantly, these factors reaffirmed
that the policy on indecency would not reach merely
isolated or fleeting instances of potentially
objectionable language except in the most extreme
and obvious cases.4 Instead, the FCC would continue
to target only those broadcasts that severely shocked
the listener with offensive content. Id. at 8010, 9 20
(quoting Pacifica, 438 U.S. at 757 (Powell, J.,
concurring)).

4The only examples of such fleeting but indecent references
that the FCC identified in the Indecency Policy Statement
involved graphic descriptions of intercourse with children or
egregiously graphic and offensive descriptions of sexual activity,
see Indecency Policy Statement, 16 FCC Red. at 8009-10, § 19—
i.e., utterances that, even though they were not repeated,
nonetheless amounted to verbal shock treatment and thus
satisfied the patent offensiveness requirement.
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2. In 2004, the FCC abruptly reversed course.
During a live broadcast of the “Golden Globe
Awards,” the singer Bono declared that his receipt of
an award was “really, really fucking brilliant.”
Complaints Against Various Broad. Licensees
Regarding Their Airing of the “Golden Globe Awards”
Program, 19 FCC Red. 4975, 4976, § 3 n.4 (2004)
(“Golden Globe Awards Order”). Under longstanding
precedent, this isolated and fleeting expletive clearly
was not “indecent,” as the FCC’s Enforcement Bureau
recognized in its initial ruling on the broadcast.
Complaints Against Various Broad. Licensees
Regarding Their Airing of the “Golden Globe Awards”
Program, 18 FCC Red. 19859, 19861, 96
(Enforcement Bureau 2003). The full FCC, however,
reversed the Enforcement Bureau’s decision,
expressly overruled previous FCC decisions to the
contrary, and stressed that “[t]he fact that the use of
[an indecent] word may have been unintentional is
irrelevant.” Golden Globe Awards Order, 19 FCC
Red. at 4979, 9§ 9 (overruling prior holdings that
“isolated use of expletives 1s not indecent” and
disavowing prior statements to the contrary,
including the FCC Pacifica Order); see also id. at
4980, 912 n.32 (overruling cases cited in the
Indecency Policy Statement). The FCC understood
that its action in the Golden Globe Awards Order was
a sharp break with its longstanding restrained
enforcement policy, and it therefore declined to issue
a penalty for the violation because “existing
precedent would have permitted this broadcast.” See
id. at 4981, q 15.

The FCC’s unexpected expansion of the ban on
“indecency” in the Golden Globe Awards Order
created considerable shock and uncertainty among
broadcasters about the scope of the new policy. This
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confusion was  exacerbated by  subsequent
enforcement decisions that were afflicted with
numerous inconsistencies. For example, the FCC
found that the unedited broadcast of the movie
Saving Private Ryan was not actionable, even though
it contained numerous, repeated uses of the words
“fuck” and “shit” and their variants. This ruling was
based on the agency’s subjective assessment that
deleting such expletives would have “altered the
nature of the artistic work.” Complaints Against
Various Television Licensees Regarding Their Broad.
on Nov. 11, 2004 of the ABC Television Network’s
Presentation of the Film “Saving Private Ryan”, 20
FCC Red. 4507, 4513, 9 14 (2005) (“Saving Private
Ryan Order”). The FCC offered no explanation for its
disparate treatment of different broadcasts that used
the same words, other than vague assertions that it
took “context” into account.

Recognizing that its dramatic expansion of the
indecency regime had created widespread confusion
and uncertainty, the FCC issued an Omnibus Order
in 2006 with the express goal of “provid[ing]
substantial guidance to broadcasters and the public
about the types of programming that are
impermissible under our indecency standard” by
making findings about approximately 30 television
programs with a “broad range of factual patterns.”
Complaints Regarding Various Television Broads.
Between Feb. 2, 2002 & Mar. 8, 2005, 21 FCC Red.
2664, 2665, § 2 (2006) (“Omnibus Order”) (J.A. 27).
However, the Omnibus Order merely made the
problems facing broadcasters more acute. For
example, the FCC found that the Martin Scorsese-
produced documentary The Blues: Godfathers and
Sons, in which blues musicians uttered expletives,
was indecent because the agency “disagree[d] that
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the use of such language was necessary to express
any particular viewpoint in this case.” Id. at 73. In
its indecency analysis, the FCC made no distinction
between The Blues: Godfathers and Sons, where the
expletives were found to be unnecessary, and Saving
Private Ryan, where the expletives were found to be
“integral to the film’s objective.” Saving Private Ryan
Order, 20 FCC Rcd. at 4512, 4 14. Broadcasters thus
were left to guess whether their programming choices
would be sanctionable. Not surprisingly, they have
chosen to engage in self-censorship. See J.A. 251-53.

3. In the Omnibus Order, the FCC concluded that
Fox’s broadcasts of the 2002 and 2003 “Billboard
Music Awards” violated § 1464. During the 2002 live
broadcast, @ Cher received an award and
spontaneously said that “People have been telling me
I'm on the way out every year, right? So fuck ‘em.”
J.A. 86. During the 2003 live broadcast, presenter
Nicole Richie deviated from the script and ad-libbed,
“Have you ever tried to get cow shit out of a Prada
purse? It’s not so fucking simple.” Id. at 91. The
FCC found both broadcasts to be actionably indecent,
even though the potentially offensive language in
both was unscripted and it was undisputed that Fox
had no knowledge or intention that the words would
be broadcast. Id. at 88, 94. The FCC did not,
however, issue notices of apparent liability against
these two broadcasts for the express reason that both
broadcasts pre-dated the Golden Globe Awards Order
and were not actionable under prior precedent. Id. at
91, 97-98.5

5 The FCC also found uses of the word “bullshit” over several
episodes of ABC’s NYPD Blue and use of the word “bullshitter”
during a live interview on CBS’s The Early Show to be indecent.
J.A. 101-03, 106-07.
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Fox, along with other broadcasters, petitioned for
review of the Omnibus Order in the Second Circuit,
arguing inter alia that the FCC’s dramatic change in
its indecency policy lacked an adequate explanation
and that the FCC’s application of its new policy was
arbitrary and capricious. The FCC sought and
received a voluntary remand in return for a stay of
the Commission’s enforcement of its new indecency
policy. On remand, the FCC reaffirmed its indecency
findings against Fox’s broadcasts. Complaints
Regarding Various Television Broads. Between Feb.
2., 2002 & Mar. 8, 2006, 21 FCC Recd. 13299, 13321,
9 53 (2006) (“Remand Order”) (Pet. App. 112a-13a).6
Surprisingly, and despite having consistently
acknowledged that the Golden Globe Awards Order
represented a sea change in its approach to indecency
regulation, the FCC remarkably claimed on remand
that it had never changed its indecency policy with
respect to isolated and fleeting expletives. Id. at 79a.
The FCC adopted this stance despite having
explicitly acknowledged the change in the Omnibus
Order itself. See J.A. 102 (“[I|ln the Golden Globe
Awards Order, the Commission reversed precedent
that had suggested that the isolated use of an
offensive word like the “F-Word” is not indecent.”).
The FCC also recast contrary prior precedent as mere

6 The FCC reversed its decision in the Omnibus Order with
respect to NYPD Blue because it determined there had been no
legitimate complaints from viewers in a time zone in which the
program aired prior to 10 p.m. Pet. App. 130a. Regarding The
Early Show, the FCC reversed its earlier conclusion that the use
of an offensive word during a news program contributed to the
indecency finding, reasoning on remand that broadcast of an
offensive word during a news program actually militated against
an indecency finding. Id. at 128a. At the same time, the FCC
has stressed that “[tJo be sure, there is no outright news
exemption from our indecency rules.” Pet. App. 127a.
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“staff letters and dicta,” Pet. App. 79a, and even
implied that the issue of isolated and fleeting
expletives had been one of first impression in the
Golden Globe Awards Order. Id. at 80a. The FCC
also contended, for the first time, that it could have
imposed a fine on Fox based on prior FCC decisions,
though it chose not to. Id. at 113a.

4. Following the remand, the Second Circuit by a
vote of 2-1 granted Fox’s petition for review. In its
brief on appeal, the FCC abandoned its stated
position that it had not changed its indecency
enforcement policy. Pet. App. 22a. Accordingly, the
Second Circuit undertook to discern whether an
acceptable justification existed for the reversal of
course in a Remand Order that had refused to
acknowledge any such change. The primary
justification identified by the court was the FCC’s
“first blow” theory—the claim that even an isolated
and fleeting expletive constituted an immediate
“blow” to the broadcast audience that the FCC could
prohibit. Id. at 25a. The Second Circuit rejected this
rationale for several reasons. First, the FCC had
provided “no reasonable explanation for why it has
changed its perception that a fleeting expletive was
not a harmful ‘first blow’ for the nearly thirty years
between Pacifica and Golden Globes.” Id.

Second, and more importantly, the first blow theory
made sense only if the FCC presumed that mere
exposure to potentially offensive language harmed
the broadcast audience. The FCC nonetheless
permitted some isolated and fleeting expletives if, for
example, they occurred during a “bona fide news
interview,” such as the isolated use of the word
“pullshitter” in The Early Show. The FCC also
permitted multiple uses of expletives, such as in
Saving Private Ryan, when in the agency’s judgment
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the expletives (including multiple uses of the words
“fuck” and “shit”) were deemed “integral” to the
broadcast. The FCC had not explained how it made
those determinations or why such broadcasts
constituted lesser “blows” that the broadcast
audience should be permitted to suffer, thereby
undermining the first blow theory as a justification
for sanctioning some but not all fleeting expletives.
Pet. App. 26a-28a. The Second Circuit also identified
other purported justifications to which the Remand
Order made “passing reference”—including, for
example, the supposed difficulty of distinguishing
expletives from literal descriptions of sexual or
excretory functions and the FCCs fear that
broadcasters would air isolated expletives at all hours
of the day—but it found those rationales insufficient
as well. Id. at 29a-31a.

After concluding that the FCC had failed to
articulate a reasoned justification for the change in
its indecency policy, the Second Circuit declined to
rule on any of the other arguments Fox had raised.
In particular, the Second Circuit did not consider
Fox’s statutory argument that the FCC’s indecency
findings were invalid because Fox did not have the
requisite scienter required by § 1464. See Pet. App.
18a. The Second Circuit also did not rule on Fox’s
First Amendment claims, although it did offer some
observations on these issues to guide the FCC on
remand in a section expressly labeled as dicta. Id. at
35a-43a & n.12.

Judge Leval dissented. He too recognized that the
FCC had, in fact, changed its indecency policy. Pet.
App. 47a. In his view, however, the FCC had
adequately explained the change with respect to the
word “fuck,” based on his belief that that word
“conveys an inescapably sexual connotation.” Id. at
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49a. dJudge Leval did not consider the FCC’s policy
with respect to the word “shit,” although he strongly
suggested that he did not consider that term to be
indecent. Id. at 59a n.18 (reasoning that “there is an
enormous difference between censorship of references
to sex and censorship of references to excrement”
because, “[flor children, excrement 1s a main
preoccupation of their early years”). And even though
Judge Leval would have rejected Fox’s administrative
law challenges to the new indecency regime, he
inexplicably declined to address Fox’s statutory and
constitutional challenges. Id. at 60a n.19.

SUMMARY OF ARGUMENT

The FCC’s regulation of indecency has for decades
been characterized by restraint and caution. A
central feature of that restrained approach was the
principle that offensive language would be deemed
“Indecent,” and subject to sanction, only if it was
intentionally repeated “over and over” or otherwise
constituted in light of its context a form of “verbal
shock treatment.” Pacifica, 438 U.S. at 757 (Powell,
J., concurring). Mere isolated or fleeting instances of
objectionable language could rarely satisfy this
standard. Thus, the FCC sought to ensure that only
the most egregious and shocking broadcasts would be
punished and that the First Amendment rights of
broadcasters would thereby be respected.

The FCC has abandoned that restrained approach.
It now holds that certain words—at least “fuck” and
“shit”—are inherently indecent and subject to
sanction without regard to whether they are intended
and repeated. The FCC has, in short, abrogated its
cautious enforcement policy and now willy nilly
punishes utterances that fall far short of the “verbal
shock treatment” that for decades described what was
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necessary to satisfy the requirement that language be
“patently offensive.”

Petitioners have not explained this shift in agency
policy. In the Remand Order, the FCC in fact denied
that any change had occurred, asserting instead that
1solated and fleeting expletives have always satisfied
the definition of “indecent,” notwithstanding prior
FCC holdings to the contrary. Under Chenery, that
should be the end of the matter because to suggest
that there has been no shift in approach by the FCC
1s utterly insupportable. See CBS Corp. v. FCC, No.
06-3575, 2008 WL 2789307, at *12 (3d Cir. July 21,
2008). Petitioners at least acknowledge to this Court
that a change has occurred, but they continue to
mischaracterize the new policy as merely taking
greater account of “context.” They neither address
nor attempt to justify the actual change in policy
regarding fleeting and isolated expletives.

None of the reasons offered by petitioners in
support of the Remand Order bears a rational
connection to the agency’s actual policy shift. First,
the supposed need to take greater account of
“context” cannot justify the new policy because the
old policy already treated context as a critical
consideration in assessing indecency. Second, the
purported need to protect children from even the
“first blow” of offensive language cannot support the
FCC’s current ad hoc approach, which prohibits
expletives in certain broadcasts (The Billboard Music
Awards) but permits them in numerous others
(Saving Private Ryan). Third, although petitioners
argue that the FCC’s prior enforcement approach
granted broadcasters a “blanket exemption,” allowing
them to broadcast isolated expletives throughout the
day without repercussion, there is no evidence that
broadcasters abused the latitude embodied in this
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purported “exemption.” Nor is there any record basis
for predicting that broadcasters would change their
decades-long restraint in airing expletives. In short,
nothing in the agency’s order or in petitioners’ post
hoc effort to defend the new FCC approach explains
the Commission’s decision to abandon its decades-
long restrained reaction to fleeting and isolated
expletives in favor of a presumptively unforgiving
understanding of what words are, in context,
“Indecent.”

The agency’s failure to offer any reasonable
explanation for its policy shift is even more egregious
in light of the significant constitutional issues
involved. While petitioners would have the Court
ignore those issues, the regulation of “indecent”
speech necessarily implicates core First Amendment
values, and the administrative law analysis simply
cannot be divorced from the constitutional one. A
change in policy that results in the restriction of a
greater amount of speech—as the change in this case
undoubtedly does—must be justified not only by a
“reasoned explanation,” Massachusetts v. EPA, 127 S.
Ct. 1438, 1463 (2007), but also by proof that the
policy represents the “least restrictive” means to
address a real, established harm, United States v.
Playboy Entm’t Group, Inc., 529 U.S. 803, 811-15
(2000); Indecency Policy Statement, 16 FCC Rcd. at
8000, J 3. The FCC has not offered any such proof,
and its misguided pleas for agency deference cannot
be reconciled with the constitutional problems posed
by the FCC’s new regime.

Indeed, as the Second Circuit suggested in dicta,
the FCC’s expanded policy is unconstitutional. In the
30 years since Pacifica, legal and technological
developments have eroded the underpinnings of the
Pacifica decision, which make an expansion of the
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indecency regime especially suspect. Moreover, the
recent development of filtering technologies, such as
the V-Chip, gives consumers and parents the ability
to block objectionable materials from their
televisions, rendering FCC regulation of indecency
unnecessary. Finally, recent decisions of this Court
have made clear that the FCC’s test for indecency is
overbroad and unconstitutionally vague. See Reno v.
ACLU, 521 U.S. 844, 874 (1997).

The Second Circuit was correct in holding that the
FCC failed utterly to offer a rational explanation for
its change in policy It pointed to the profoundly
chilling effect of the FCC’s new regime—especially for
live television—and it correctly observed that the
FCC’s approach to regulating broadcast indecency
likely contravenes the First Amendment. The
judgment of the court of appeals should be affirmed.

ARGUMENT

I. THE COMMISSION DID NOT GIVE A
REASONED EXPLANATION FOR ITS
CHANGE IN POLICY.

Agency action will be set aside as “arbitrary and
capricious” under the Administrative Procedure Act
(“APA”) if the agency does not provide a “reasoned
explanation” for its judgment. Massachusetts v. EPA,
127 S. Ct. at 1463. The agency must consider the
relevant statutory factors, assess the available
evidence, examine the ramifications of its decision,
and “articulate a satisfactory explanation for the
action[,] including a ‘rational connection between the
facts found and the choice made.” Motor Vehicle
Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43 (1983). An agency order that
does not provide a reasoned explanation for a change
in policy must be vacated, notwithstanding any post
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hoc efforts to justify the decision. Massachusetts v.
EPA, 127 S. Ct. at 1463; see also State Farm, 463
U.S. at 50 (“[Clourts may not accept appellate
counsel’s post hoc rationalizations for agency action.
It is well established that an agency’s action must be
upheld, if at all, on the basis articulated by the
agency itself.”) (citing, inter alia, SEC v. Chenery
Corp., 332 U.S. 194, 196 (1947)). And, although an
agency normally receives Chevron deference for its
statutory interpretations and policy judgments,’ here
the FCC is entitled to no deference because its
indecency regime poses grave constitutional issues.
Sable Communications, 492 U.S. at 129. Simply put,
the First Amendment trumps Chevron.

Petitioners concede that the FCC gave only three
reasons to support its policy: (1) it replaces a
purportedly per se rule with a contextual, case-by-
case approach to fleeting expletives; (2) it protects
listeners from the supposed “first blow” of potentially
offensive words; and (3) it prevents the mythical risk
that broadcasters would air isolated expletives more
frequently. Pet. Br. 23-26. As explained below,
however, petitioners continue to misstate the issue in
this case. There was never a per se rule against
Liability for isolated expletives; the FCC’s contextual
approach that followed from Pacifica required that an
utterance, whether repeated or not, constitute “verbal
shock treatment.” The FCC has now changed that
standard without even frankly acknowledging the
change, much less providing an adequate justification
for it. Indeed, its only rationale that is even relevant
to the actual change in policy is its stated goal of
shielding children from ever hearing these words at

7 See Chevron U.S.A., Inc. v. Natural Res. Def. Council, 467
U.S. 837, 843-44 (1984).
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all (i.e., the “first blow” theory), but as the Second
Circuit correctly held, this makes no sense as an
explanation for the change, given that the FCC
permits these words to be broadcast in a wide range
of contexts.

Petitioners’ other attacks on the Second Circuit’s
decision are equally meritless. This Court’s
precedents make clear that the FCC must explain
what harms its new policy is meant to address, and
the Second Circuit correctly held that the FCC had
fallen far short of what both the First Amendment
and the APA require. Similarly, the Second Circuit’s
criticism of whether any change in policy should be
based on an asserted difficulty in distinguishing
literal from non-literal uses of the words at issue was
correct.

A. The FCC’s Interpretation Of “Indecent”
Under 18 U.S.C. § 1464 Is Not Entitled To
Deference.

Petitioners ask this Court to treat this case like an
ordinary administrative law case, and much of their
argument is based on a plea for deference to agency
judgment. See Pet. Br. 20 (“As this case comes to this
Court it turns on the application of well-settled
principles of administrative law”). They insist that
courts are 1ill-equipped to assess the policy
considerations underlying the concept of “indecent”
under 18 U.S.C. § 1464, even though the FCC itself
has not relied on any empirical evidence or research
but only its own sense of what is indecent. See, e.g.,
Pet. Br. 21-22, 39-40 (arguing that change in policy
need not be supported by empirical evidence); Pet.
App. 86a (“[I]n evaluating material, we rely on the
Commission’s collective experience and knowledge,
developed through constant interaction with
lawmakers, courts, broadcasters, public interest
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groups, and ordinary citizens.” (citation and internal
quotation marks omitted)).

But this is not a run-of-the-mill administrative law
case. The 800-pound gorilla in the corner of the room
that petitioners choose to ignore is the First
Amendment. The agency rule at issue here is not an
economic regulation of widget manufacturing; it is a
content-based restriction on protected speech. See
Playboy, 529 U.S. at 811-12 (“indecent” speech is fully
protected under the First Amendment); Sable
Communications, 492 U.S. at 126 (same). The FCC’s
new policy prohibits substantially more protected
speech than the old policy, and therefore deference
must give way to a searching constitutional review of
the new rules. Indeed, as explained in Section II
below, there are serious constitutional objections to
the FCC’s regulation of indecency at all—objections
that are far more serious today than they were in the
1970’s when this Court decided Pacifica. Therefore,
even if petitioners insist on framing their case as
purely a matter of administrative law, it nonetheless
would be improper even within this framework
simply to assume that the substantial constitutional
objections to the indecency enforcement regime did
not exist, or that those constitutional issues do not
undermine the FCC’s claim to deference when it
expands the scope of its indecency regime.

This Court has long recognized that, when a statute
can reasonably be interpreted in either of two ways,
one of which would raise serious constitutional
doubts, the alternative interpretation must be
adopted. Edward J. DeBartolo Corp. v. Fla. Gulf
Coast Bldg. & Constr. Trades Council, 485 U.S. 568,
575 (1988) (“This cardinal principle... has for so
long been applied by this Court that it is beyond
debate.”). It follows that, in cases implicating
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significant constitutional concerns, an agency loses
its freedom under Chevron to choose among all
potentially “reasonable” methods of implementing a
statute, but rather must select the most narrow
permissible construction, to avoid any unnecessary
conflict with the Constitution. DeBartolo, 485 U.S. at
575; cf. Chevron U.S.A., Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837, 842 (1984). For this
reason, traditional principles of agency deference
simply have no place in a case such as this that
presents serious constitutional questions. Id.8

In fact, deference to the FCC would be unwarranted
in this case even under “standard” principles of
administrative law. An agency’s interpretation of a
statute 1s accorded deference only when the agency
has been granted exclusive responsibility for
administering that provision. Adams Fruit Co. v.
Barrett, 494 U.S. 638, 649 (1990); Dunn v. CFTC, 519
U.S. 465, 479 n.14 (1997). But the statute at issue
here, 18 U.S.C. § 1464, is a criminal provision. The
FCC does not administer § 1464 exclusively; to the
contrary, primary responsibility for enforcing
criminal provisions lies with the Department of
Justice. See 28 U.S.C. §§ 516, 547; see Indecency
Policy Statement, 16 FCC Red. at 7999-8000, 9 2 n.2.
And, moreover, this Court consistently has declined
to defer to agency judgments regarding the
interpretation of criminal statutes, even when the
agency plays a role in their administration. Gonzales

8 See also Solid Waste Agency v. U.S. Army Corps of Eng’rs,
531 U.S. 159, 173-74 (2001) (deference is inappropriate when
the agency’s interpretation raises “significant constitutional
questions”); Miller v. Johnson, 515 U.S. 900, 923 (1995) (“[W]e
have rejected agency interpretations to which we would
otherwise defer where they raise serious constitutional
questions.”).
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v. Oregon, 546 U.S. 243, 264 (2006); see also Crandon
v. United States, 494 U.S. 152, 177 (1990) (Scalia, J.,
concurring in judgment).

In short, it would be difficult to find a situation
when an agency has less of a claim to deference or
more of a need for it, given its abrupt departure from
prior precedent. But at the end of the day, the FCC
must show that its indecency regime is permissible
without the benefit of Chevron to support it.

B. The Change In Policy At Issue Has
Nothing To Do With “Context” But Is A
Substantive  Modification Of The
Definition Of “Indecent” Under 18 U.S.C.
§ 1464 That The FCC Has Failed To
Explain.

Petitioners argue that the FCC’s indecency policy
has been changed merely to allow the FCC to take
account of “context” when considering isolated
expletives, supposedly to “harmonize” the FCC’s
consideration of such expletives with an overall
approach to indecency that involves contextual
judgments. FE.g., Pet. Br. 20-21, 23-24. But that is
not what has happened at all. The FCC always
considered “context” under the prior policy, even
when considering words that were not repeated. The
issue under the prior policy, however, was always
whether, in context, the utterances were graphic,
shocking, and egregious. What has changed is the
substantive standard for what is indecent: the FCC’s
new policy punishes a wide range of speech that falls
far short of “verbal shock treatment” by presuming
that certain words, even in isolation, are indecent
absent mitigating circumstances. And the FCC has
yet to explain that change.
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1. Context has always been a critical component
of the FCCs stated indecency standard. The
Commission’s prior policy defined broadcast
expletives as “indecent” only in egregious cases that
were patently offensive. See Indecency Policy
Statement, 16 FCC Red. at 8010, § 20; Citadel Broad.
Co., 17 FCC Red. 483 (2002); WGBH, 69 F.C.C.2d at
1254, 9 10. To determine whether this standard was
met, the FCC would look to the context in which the
expletive was used and evaluate it in light of the
Indecency Policy Statement’s articulated criteria:
whether it was graphic and explicit, whether it was
repeated or dwelled on sexual or excretory organs or
activities, and whether it was pandering, titillating or
shocking. Indecency Policy Statement, 16 FCC Rcd.
at 8008-10, 99 17-20; see also Peter Branton, 6 FCC
Red. 610 (1991); Pacifica, 2 FCC Red. at 2698-700,
919 8-16; WGBH, 69 F.C.C.2d at 1251, 4 5-7. Only if
the language in context shocked the listener with
offensive speech would it be deemed indecent.
Indecency Policy Statement, 16 FCC Rcd. at 8008-10,
99 17-20.°

The FCC’s approach flowed directly from Pacifica.
The pivotal concurring Justices in that case found
that the monologue at issue (George Carlin’s “Filthy
Words”) could be classified as “indecent” only because
“the language employed is . . . wvulgar and
offensive . .. [and] was repeated over and over as a
sort of verbal shock treatment.” 438 U.S. at 757
(Powell, J., concurring). Respecting the narrowness

9 See also Indecency Policy Statement, 16 FCC Red. at 8002,
9 9 (“In determining whether material is patently offensive, the
full context in which the material appeared is -critically
important.”); Infinity Broad. Corp., 2 FCC Red. at 2705, 7
(“[W]hat is indecent is ‘largely a function of context’....”)
(quoting Pacifica, 438 U.S. at 742).
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of the Pacifica decision, the FCC thus adopted a
standard that ensured that potentially offensive
utterances would not be indecent unless they rose to
the level of “verbal shock treatment.” Indecency
Policy Statement, 16 FCC Red. at 8010, g 20; see also
Pacifica, 2 FCC Red. at 2699, 4 11 (“When making
determinations as to whether certain speech 1is
‘indecent,” we recognize and rely upon the Court’s
holding in Pacifica as setting forth the legal test for
indecency.”); WGBH, 69 F.C.C.2d at 1254, § 10 (“We
intend strictly to observe the narrowness of the
Pacifica holding.”).

Isolated or fleeting instances of offensive language
rarely could meet this standard. No word was
considered presumptively or per se indecent under
this policy—even “fuck,” see Branton, 6 FCC Rcd. at
610—so the only way that an offensive word could be
deemed indecent was by reference to context, i.e., if it
was repeated or if other circumstances contributed to
render its use the equivalent of “verbal shock
treatment.” Indecency Policy Statement, 16 FCC Red.
at 8010, § 20; see also Pet. App. 20a-21a (citing
cases).l® Numerous decisions accordingly refused to
find expletives to be “indecent” if they were isolated
or fleeting. E.g., Pacifica, 2 FCC Rcd. at 2698-700,
19 3, 17-18 (“shit,” “mother-fucker,” “fuck”); WGBH,
69 F.C.C.2d at 1251, § 2 (“shit,” “bullshit”). In
particular, the FCC displayed an appropriate
sensitivity to context by declining to sanction fleeting,
unintentional expletives during live broadcasts. E.g.,

10 See also Pacifica, 2 FCC Red. at 2699, 9 13 (“If a complaint
focuses solely on the use of expletives, we believe that under the
legal standards set forth in Pacifica, deliberate and repetitive
use is a requisite to a finding of indecency.”); Infinity Broad.
Corp., 2 FCC Red. at 2705, q 7 (“Speech that is indecent must
involve more than the isolated use of an offensive word.”).
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L.M. Communications, 7 FCC Red. at 1595 (single
utterance of “mother-fucker” during live and
spontaneous programming not indecent); Lincoln
Dellar, 8 FCC Rcd. at 2585, § 26 (single utterance of
“fucked” not indecent because of “isolated and
accidental nature of the broadcast”). Nevertheless, in
recognition of the importance of context, the
Commission acknowledged that there were rare cases
in which even an isolated offensive word could be
indecent, if the circumstances of its use were so
egregious as to be patently offensive. Indecency
Policy Statement, 16 FCC Recd. at 8009-10, § 19
(providing examples).

Petitioners’ contrary suggestion—that under the
FCC’s old policy “a single vulgar expletive could not
be found indecent, no matter how strongly other
contextual factors weighed in favor of such a finding”
Pet. Br. 17—is simply incorrect. Context has always
been the touchstone of the FCC’s indecency policy,
with repetition being merely one aspect of that
analysis. E.g., Infinity Broad. Corp. of Pa., 3 FCC
Red. 930, 932, 9 16 (1987) (“[T]he question of whether
material 1s patently offensive requires careful
consideration of context[, including] an analysis of
whether allegedly isolated material is isolated or
fleeting . . .."”), affd in relevant part, rev'd in part sub
nom. Action for Children’s Television v. FCC, 852
F.2d 1332 (D.C. Cir. 1988). The FCC itself conceded
in the order under review that “[w]e have long
recognized that ‘even relatively fleeting references
may be found indecent’ if the context makes them
patently offensive.” Pet. App. 85a. The FCC’s change
in the indecency policy has nothing to do with
harmonizing its approach to “context.”

If anything, the new standard actually takes less
account of context than did the old one. Under the
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prior approach, a word would not be deemed indecent
unless and until the Commission had undertaken an
examination of the context in which it was presented,
to decide whether it amounted to “verbal shock
treatment.” Indecency Policy Statement, 16 FCC Red.
at 8010, 9 20. Under the new approach, in contrast,
certain words (such as “fuck” and “shit”) are
presumed indecent unless the FCC can identify
factors that in the view of a majority of the
Commissioners mitigate the language’s offensiveness.
See Golden Globe Awards Order, 19 FCC Red. at
4979, 9 9. Context i1s thus no longer a necessary
consideration in assessing whether an expletive is
“Indecent”; rather, it becomes relevant only if the
broadcaster raises it as an affirmative defense. See
id. at 4978, 4 8 (“[G]iven the core meaning of the ‘F-
Word,” any use of that word or a variation, in any
context, inherently has a sexual connotation, and
therefore falls within the first prong of our indecency
definition.”) (emphasis added).

The issue in this case thus is not whether context
should be part of the indecency analysis—it always
has been—but whether the FCC has adequately
explained its decision to modify the definition of
“indecent” by abandoning a standard limited to
“verbal shock treatment” in favor of an indecency
presumption that must be rebutted with specific
mitigating circumstances. Invoking the supposed
need for “contextual analysis” cannot justify this
change.

2.  The only rationale the FCC has offered that is
logically relevant to its actual change in policy is the
notion that the old standard did not adequately
protect children from the “first blow” of inappropriate
speech. Pet. App. 84a-85a. The “first blow” theory
has become shorthand in this case for the FCC’s view
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that children should be shielded from hearing these
words at all. Certain expletives, the FCC has said,
can “enlarge[] a child’s vocabulary in an instant,” id.,

and thus even isolated or fleeting uses of these words
should be prohibited. Pet. Br. 25-26.

But, as the Second Circuit held, this explanation
makes no sense in light of the FCC’s actual policy.
Pet. App. 25a-28a. First, it still begs the question;
the FCC has never explained “why it ha[d] changed
its perception that a fleeting expletive was not a
harmful ‘first blow’ for the nearly thirty years
between Pacifica and Golden Globes.” Id. at 25a.l!
Equally important, the “first blow” theory posits that
any exposure to improper language will cause harm
to children, by expanding their vocabulary and
introducing them to concepts beyond their emotional
maturity. Id. Yet, the FCC has consistently
acknowledged that it has no authority to ban all
instances of offensive language, regardless of context.

Id.

11 Indeed, the FCC’s argument was derived from a passage in
Pacifica in which the Court was addressing the very different
question of the constitutional relevance of what it found at the
time to be the broadcast media’s “uniquely pervasive presence in
the lives of all Americans.” Pacifica, 438 U.S. at 748-49 (“To say
that one may avoid further offense by turning off the radio when
he hears indecent language is like saying that the remedy for an
assault is to run away after the first blow.”). In this analogy,
the Court was not equating isolated words with “blows”; indeed,
its opinion made clear that it was not considering whether the
isolated use of potentially offensive words could be deemed to be
“indecent” at all. Instead, the passage merely addressed the fact
that, at the time of Pacifica, parents lacked the means to filter
out broadcasts that might contain material they deemed
objectionable for children—a fact that is no longer the case. See
infra Part I1.B.
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In practice, the FCC has approved broadcasts that
contain numerous expletives, even under its new
policy. For example, the FCC has held that repeated
uses of the words “fuck” and “shit” during the film
Saving Private Ryan were not “indecent” because, in
context, their use was necessary to “realistically
reflect the soldiers’ strong human reactions to...
th[e] unspeakable conditions and the peril in which
they find themselves.” Saving Private Ryan Order,
20 FCC Rcd. at 4512, § 14. It also held that an
isolated use of the term “bullshitter” during The
Early Show was not indecent because it occurred as
part of a “bona fide news interview.” Pet. App. 127a-
28a. Children may have been present during the
airing of either of these programs—particularly The
Early Show, see J.A. 105—and would have been
exposed to this language. Yet, the FCC found that
the language in Saving Private Ryan and The Early
Show was not indecent, while the same language in
the Billboard Music Awards was. The only
explanation offered for the divergent results in these
cases was the different “contexts” in which the words
at issue were used.

These “contextual” distinctions, however, are
entirely lost on children. They cannot distinguish
between the use of an expletive in a Shakespearean
drama and in an awards show; either program
presents the same risk of exposure. A child is just as
likely to ask a parent “what fucking meant,” J.A. 19,
after hearing the word during Saving Private Ryan as
after hearing it during the Billboard Music Awards.1?

12 As the Second Circuit noted, the FCC conceded during oral
argument that:
a broadcast of oral argument in this case, in which the same
language used in the Fox broadcasts was repeated multiple
times in the courtroom, would “plainly not” be indecent or
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Accordingly, the “first blow” theory, as an
explanation, is irrational and simply has no fit with
the FCC’s actual policy as it is applied across
numerous cases. While the “first blow” theory might
explain a blanket ban on all expletives (which would
be independently unconstitutional), it bears no
“rational connection” to the FCC’s current ad hoc
approach. See State Farm, 463 U.S. at 52. Indeed,
the notion that selectively draconian enforcement of
§ 1464 could be effective in achieving the goal of
shielding children from ever hearing fleeting
expletives 1s quixotic, given that children today are
exposed to potentially offensive words from many
sources other than broadcast television. CBS, Inc. v.
DNC, 412 U.S. 94, 127 (1973) (“sacrifice [of] First
Amendment protections for so speculative a gain is
not warranted”). The notion that a child watching
“South Park” on Comedy Central (carried by a cable
television system) could or would distinguish that
program from what he or she watches on an over-the-
air broadcast channel (also carried by that very same
cable system) is completely fanciful.

In this light, petitioners’ revisionist use of “context”
merely confuses the issue. The question here is not
whether context is relevant to indecency but whether
the “first blow” concept can justify the Commission’s
new policy of regulating fleeting expletives. If the
goal is to protect children from the expansion of their

profane under its standards because of the context in which
it occurred. @ The Commission even conceded that a
rebroadcast of precisely the same offending clips from the
two Billboard Music Award programs for the purpose of
providing background information on this case would not
result in any action by the FCC, even though in those
circumstances viewers would be subjected to the same “first
blow” that resulted from the original airing of this material.
Pet. App. 26a-27a.
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vocabulary that accompanies exposure to even an
isolated use of an offensive word, petitioners’
argument that indecency must be gauged by context
1s simply not responsive.

3. The FCC’s mantra of “context” is, in reality, a
plea for unbridled discretion. The FCC is no longer
restricting itself to cases of highly sexual, graphic and
shocking material. Rather, under the guise of
contextual analysis, it is picking and choosing among
a wide variety of mainstream programming, with no
discernible standards to guide its discretion or to
inform broadcasters of the bounds of acceptable
speech. Compare J.A. 71-74 (“fuck” and “shit” during
the documentary The Blues: Godfathers and Sons
indecent), with Saving Private Ryan Order, 20 FCC
Red. at 4513, 9 16 (“fuck” and “shit” during the film
Saving Private Ryan not indecent). The order under
review 1is indicative of this approach, prohibiting
isolated expletives uttered by awards recipients or
presenters during live coverage of an awards program
but not one said by an interview subject during a live
morning show. Pet. App. 117a-22a, 125a-28a. There
1s simply no way for broadcasters to determine under
this new standard whether and when language will
be deemed indecent, and broadcasters have reacted
by engaging in significant self-censorship. FE.g.,
Saving Private Ryan Order, 20 FCC Red. at 4508-09,
9 4 (noting that more than a quarter of ABC affiliates
refused to broadcast Saving Private Ryan, “citing
their uncertainty as to whether it contained indecent
material [in light of recent] Commission indecency
rulings”); see also Mike Musgrove, Sinclair Puts 9/11
Show In Late-Night Time Slots, Wash. Post, Sept. 2,
2006, at D1 (“Sinclair Broadcast Group . .. will delay
airing a documentary about the terrorist attacks of
Sept. 11, 2001 . .. to avoid the risk of incurring fines
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from the Federal Communication Commission over
indecent language.”).

The risk i1s particularly great with respect to live
programming, in which the FCC’s new standard
makes  broadcasters  responsible for  words
unexpectedly blurted out “with no opportunity for
journalistic editing.” Pacifica Reconsideration Order,
59 F.C.C.2d at 893, 9 4 n.1. Even when broadcasters
employ expensive technology to try to prevent the
inadvertent broadcast of potentially offensive words,
there remains an irreducible risk that such words
will be broadcast. See Second Circuit Joint Appendix,
Vol. I, at A-329, A-337 (describing possibility of
human error and unnecessary censorship). The
prospect of stiff fines or other sanctions pressures
broadcasters to forgo live coverage of events, reducing
the immediacy and quality of programming available
to the public. Indeed, the record before the FCC was
replete with examples of how the new policy has
jeopardized the viability of live broadcasting. See id.
at A-324-25 (describing effects of new policy on live
programming); id. at A-332-34 (describing effects of
new policy on sports programming); id. at A-336-38
(describing effects of new policy on live entertainment
programming); J.A. 251-53 (citing examples of
programs that were self-censored, including some live
programs).

In that regard, Pacifica does not support the FCC’s
use of “context,” as that term is applied case-by-case.
First, both the plurality and the concurring opinion in
Pacifica made clear that the Court was not
addressing “cases involving the isolated use of a
potentially offensive word.” 438 U.S. at 760-61
(Powell, dJ., concurring). If anything, Pacifica
strongly implies that fleeting expletives generally
cannot satisfy the definition of “indecent.” Id. at 757;
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see Indecency Policy Statement, 16 FCC Red. at 8010,
9 20 (adopting this view); Pacifica, 2 FCC Rcd. at
2699, 9 13 (same).

Equally important, petitioners misinterpret
Pacifica’s references to “context.” The plurality’s
discussion of “context” was concerned mostly with the
time of the broadcast, the nature of the program, and
its likely audience (particularly whether that
audience included children). Pacifica, 438 U.S. at
750 (opinion of the Court). The Court has never
endorsed the FCC’s current conception of “context,” in
which it scrutinizes one mainstream show after
another and makes essentially editorial or perhaps
even moral judgments about whether isolated words
were or were not necessary to an artistic or socially
valuable message (on pain of multimillion dollar
fines). Cf. E. Educ. Radio, 24 F.C.C.2d 408, 413, 9 13
(1970) (§ 1464 “does not mean...that the
Commission could properly assess program after
program, stating that one was consistent with the
public interest and another was not. That would be
flagrant censorship”).

Where regulatory enforcement has such a clear and
profound chilling effect on speech, it is especially
important that the FCC provide a reasoned and
compelling explanation for its enforcement policy
and, of course, for any change in that policy. To date,
it has not.

4. It 1s a measure of how far the FCC has strayed
from what 1is constitutionally permissible that
petitioners now argue that the new policy is
necessary to adhere more closely “to the text of the
governing statute, which prohibits the broadcast of
‘any ... indecent . .. language,” Pet. Br. 25. This
argument 1is specious for two reasons. First, the
assertion that, because 18 U.S.C. § 1464 prohibits
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“any” indecent language, the FCC must regulate
fleeting expletives assumes that fleeting expletives
necessarily constitute “indecent ... language,” when
in fact the statute says no such thing. 18 U.S.C.
§ 1464. The statute says only that, when language is
deemed “indecent,” any and all broadcasts of that
language are prohibited. Id.; see also United States
v. Gonzales, 520 U.S. 1, 5 (1997). The statute does
not define “indecent,” and the word “any” sheds no
light on its meaning nor explains the FCC’s shift in
policy.

More importantly, if Pacifica means anything, it
emphasizes that the Constitution does not permit the
FCC to read § 1464 as expansively as possible.
Limiting the FCC’s authority under § 1464 to cases
amounting to “verbal shock treatment” is a vitally
important check that ensures that the FCC stays
within constitutional bounds and avoids chilling
protected speech. That petitioners would read the
term “any” in § 1464 as they would in an ordinary
statute speaks volumes about the extent to which the
FCC has lost sight of First Amendment values in this
context.13

13 Petitioners’ novel argument that the passage of the
Broadcast Decency Enforcement Act of 2005 (“BDEA”), Pub. L.
No. 109-235, 120 Stat. 491 (2006), supports the FCC’s dramatic
expansion of its indecency enforcement regime is meritless. Pet.
Br. 26 n.4. The BDEA did nothing more than increase the
penalties for indecency violations; that Ilegislation never
addressed the substantive scope of the FCC’s indecency policy.
The legislative history of the BDEA thus provides no basis for
reinterpreting § 1464, especially given that “[t]he views of a
subsequent Congress of course provide no controlling basis from
which to infer the purposes of an earlier Congress.” Haynes v.
United States, 390 U.S. 85, 87 n.4 (1968). In all events, the FCC
did not rely on this argument in its order and therefore cannot
defend it based on the BDEA now. Chenery, 332 U.S. at 196.
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* * * *

At base, petitioners miss the point. They refuse to
acknowledge that the change in policy at issue is not
a greater focus on “context” but a modification of the
substantive definition of “indecent,” adopting a
presumption that certain words are inherently
indecent absent mitigating circumstances, and
jettisoning their past sensitivity to the particular
context of spontaneous and unexpected utterances
during live broadcasts. None of the reasons offered
by the Commission in its order explains or justifies
this new approach. The Commission’s policy, and the
order under review, are therefore “arbitrary and
capricious” under the APA.

C. The Other Justifications To Which The
Order Under Review Made “Passing
Reference” Do Not Justify The FCC’s
New Policy.

Attempting to give the FCC the benefit of the
doubt, the Second Circuit also considered other
possible justifications for the newly expanded
indecency policy to which the FCC made “passing
reference” in the Remand Order. Pet. App. 29a.
Petitioners now attack the Second Circuit’s analysis
of two of those additional, possible justifications—
concerning the FCC’s failure to identify what harms
the new policy is meant to address and whether non-
literal uses of the words at issue can be indecent—but
both of these arguments lack merit.

1. The FCC has yet to explain adequately what
harms its new policy is intended to address. The
closest petitioners come is their claim that the FCC’s
third reason for changing its policy was to avoid
creating a “blanket exemption” for isolated expletives,
which would allow “broadcasters to air expletives at
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all hours of a day so long as they did so one at a
time.” Pet. Br. 26, 37. It should be emphasized at
the outset that this would not be a justification for
changing the substantive indecency standard itself,
because the FCC would still have to justify why a
one-at-a-time expletive was indecent. But even as an
explanation of the “harm” the new policy is meant to
address, the claim is meritless for several reasons.

Most fundamentally, the FCC has not come to grips
with what the First Amendment requires. The FCC’s
new policy punishes much more speech than the old
policy did. In such circumstances, the FCC must
demonstrate that the harm it seeks to remedy
through its change in direction is real, not merely
conjectural or speculative. Turner Broad. Sys., Inc. v.
FCC, 512 U.S. 622, 664 (1994). The FCC also must
show that its change in course will in fact remedy the
problem it has identified. Playboy, 529 U.S. at 819-
23, 825. The FCC’s new policy imposes restrictions
on a broader range of protected speech, leading to far
greater self-censorship. The First Amendment (as
well as the APA) requires the FCC to identify, with
specificity, the benefits to society that justify these
costs.14

The FCC has not even tried to carry its burden on
this point. In the order under review, the FCC
claimed that it had not changed its policy—thus

14 See J.A. 251-53 (detailing recent examples of self-
censorship); cf. Pacifica Found. v. FCC, 556 F.2d 9, 17 & n.19
(D.C. Cir. 1976) (prior to the FCC’s promises of restraint, the
Pacifica court of appeals observed that the FCC’s decision
“would prohibit the broadcast of Shakespeare’s The Tempest or
Two Gentlemen of Verona” along with “certain passages of the
Bible” and the “works of Auden, Becket, Lord Byron, Chaucer,
Fielding, Greene, Hemingway, Joyce, Knowles, Lawrence,
Orwell, Scott, Swift, and the Nixon tapes”).
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allowing it to assume that no new showing of harm
was necessary because it could rely on previous
conclusions in Pacifica and other cases. Pet. App.
79a-80a, 113a; id. at 22a & n.6. Now that it has been
forced on appeal to concede that it has changed its
policy, the FCC argues that harm to society from
fleeting expletives “has already been presumed by
Congress,” because “Congress’s intent [to prohibit
fleeting expletives] is clear.” Pet. Br. 40.

This claim borders on the frivolous, and nothing in
the cases petitioners cite supports the FCC’s claim
that it may simply “presume” harm from fleeting
expletives. See Pet. Br. 40-41. Certainly Pacifica
provides no such support, given that the Court
emphasized that it was not even reaching the
question whether the FCC had the authority to
regulate isolated words. Ginsberg involved obscenity,
not indecency, and the Court recognized that it was
unnecessary to base obscenity regulation on a
showing of harm or “antisocial consequences” because
obscene speech, unlike indecent speech, is “not
protected expression.” (Ginsberg v. New York, 390
U.S. 629, 641 & n.9 (1968). ACT III did not assess
the government’s interest in regulating isolated
expletives but instead merely accepted that the
government had a sufficiently compelling interest in
regulating speech that the court assumed was
equivalent to “hard-core pornography.” Action for
Children’s Television v. FCC, 58 F.3d 654, 660 (D.C.
Cir. 1995) (en banc) (“ACT III"). Moreover, both
Ginsburg and ACT III involved constitutional
challenges to speech regulations, and the quantum of
evidence required to defend a statute from a
constitutional challenge differs from that demanded
of an expert agency obligated to “examine the
relevant data and articulate a satisfactory
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explanation for its action.” State Farm, 463 U.S. at
43.

Thus, the Second Circuit correctly faulted the FCC
for an order that was “devoid of any evidence that
suggests that a fleeting expletive is harmful, let alone
establishes that this harm 1is serious enough to
warrant government regulation.” Pet. App. 32a. As
the court of appeals held, the Remand Order
“provides no reasoned analysis of the purported
‘problem’ it is seeking to address with its new
indecency policy from which this court can conclude
that such regulation is reasonable.” Id. at 32a-33a
(citing cases). Contrary to petitioners’ suggestion,
such a showing i1s a critical prerequisite to any
expansion of the ban on indecent speech.

Equally important, the Second Circuit correctly
found that the FCC’s concern that broadcasters’ use
of 1isolated expletives might increase unless
restrained by FCC sanctions is not supported by the
record. Pet. App. 30a. In the Remand Order, the
FCC worried that, unless isolated and fleeting
expletives were deemed to be indecent, broadcasters
could “as a matter of logic” air offensive words one at
a time, all day long. But there was no evidence in the
record to give credence to that concern: as the Second
Circuit noted, the FCC admitted that broadcasters
had “never barraged the airwaves with expletives
even prior to Golden Globes.” Id. at 30a. More
tellingly, the FCC conceded in the Remand Order
that, even though broadcasters are free to air
expletives during the indecency safe harbor between
10 p.m. and 6 a.m., broadcasters very rarely air such
language. Id. at 86a-87a.15

15 Although Judge Leval suggested that broadcasters might
increase the use of expletives because of a desire to compete
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Nor can petitioners supply new evidence here to try
to bolster what they now claim is a “predictive
judgment” instead of a mere “matter of logic.” Pet.
Br. 38. Such evidence violates the cardinal principle
that agency decisions must be evaluated “solely by
the grounds invoked by the agency. If those grounds
are inadequate or improper, the court is powerless to
affirm the administrative action by substituting what
1t considers to be a more adequate or proper basis.”
Chenery, 332 U.S. at 196.16

with cable networks not subject to indecency regulation, Pet.
App. 56a-57a, the FCC has never suggested that this is the case,
and there was nothing in the record to support Judge Leval’s
speculation. See id. at 30a n.11 (argument barred by Chenery,
332 U.S. at 196). Indeed, if such pressure to compete with cable
in the use of the words “fuck” and “shit” really existed, one
would expect to hear such words frequently after 10:00 p.m. on
broadcast stations today; after all, there is nothing to stop the
networks from airing shows like the “The Sopranos” (or even
more graphic programming) during the safe harbor. In fact,
however, the broadcast of such words during the safe harbor is
extremely rare. Id. at 86a-87a.

16 Kven if the studies now cited by petitioners could properly
be considered, they would not substantiate the FCC’s worry
about an increase in offensive language like “fuck” and “shit.”
Both of the studies cited by petitioners concluded that
“offensive” language had increased on broadcast television only
by counting milder words that the FCC has expressly held are
not indecent. Compare Barbara K. Kaye & Barry S. Sapolsky,
Watch Your Mouth! An Analysis of Profanity Uttered by
Children on Prime-Time Television, 7 J. Mass. Commc'n & Soc’y
429, 435 (2004) (counting, e.g., “hell” and “damn”), and Parents
Television Council, The Blue Tube: Foul Language on
Primetime Network TV 2 (2003), available at http://www.
parentstv.org/PTC/publications/reports/stateindustrylanguage/
stateoftheindustry-language.pdf (counting, e.g., “hell” and
“damn”), cited in H.R. Rep. No. 109-5, at 2 (2005), with J.A. 137
(finding “hell” and “damn” not indecent), and Complaints By
Parents Television Council Against Various Broad. Licensees
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In truth, broadcast stations are much like
newspapers that seek a very wide audience; although
the First Amendment protects the Washington Post’s
right to print the word “fuck” on every page of its
paper every morning, there is plainly no imminent
possibility that it will begin to do so (even though it
competes, In some sense, with much racier print
fare). As the Second Circuit concluded, the FCC
simply has not identified any real-world “problem”
that would justify the FCC’s expanded prohibition on
indecency. State Farm, 463 U.S. at 41-42.

2. Likewise, there was no error in the Second
Circuit’s remand to reconsider whether non-literal
uses of the words at issue are indecent. Pet. Br. 33.
Although considerable ink has been spilled on this
topic, petitioners correctly recognize that this issue is
largely beside the point here. In particular,
petitioners concede that they are not relying on this
point as a justification for the FCC’s change in policy.
Id. at 23-26. Rather, as petitioners note, whether
non-literal uses of the word “fuck” have a sexual
connotation is relevant only to the question of
whether such uses fall within “the first part of the
two-part indecency test”—i.e., whether the utterance
at issue constitutes a reference to “sexual or excretory
organs or activities” in the first place. Id. at 33.
Petitioners thus candidly acknowledge that even if

Regarding Their Airing of Allegedly Indecent Material, 20 FCC
Red. 1931, 1938 9 8 (2005) (finding words including “hell” and
“damn” “do not represent graphic descriptions of sexual or
excretory organs or activities such that the material is rendered
patently offensive by contemporary community standards for
the broadcast medium”). The studies cited by petitioners
therefore do nothing to bolster the FCC’s concern that
broadcasters will suddenly abandon their own editorial
standards and begin broadcasting the words “fuck” and “shit”
one at a time throughout the day.
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everything the FCC and Judge Leval have said about
the linguistics of the word “fuck” is correct, the FCC
1s still left with the task of justifying its change of
policy with regard to the second prong of the
indecency standard—i.e., whether the material is
“patently offensive.”

With respect to that issue, petitioners admit that
whether the word is used literally or non-literally is
an important factor in determining whether the
utterance satisfies the “patently offensive” prong of
the indecency test. Pet. Br. 36-37. There is no
dispute in this case that, prior to the FCC’s adoption
of its new policy, isolated uses of the word “fuck” or
“fucking” in a non-sexual manner would almost never
be sanctioned—i.e., such uses are not “explicit” or
“graphic,” they do not “dwell on” descriptions of
sexual activities, nor are they “pandering” or
“titillating.” Id. at 22-23; Indecency Policy Statement,
16 FCC Rcd. at 8003, § 10. Accordingly, even
assuming, as the FCC asserts, that non-literal uses of
the word “fuck” always have a sexual connotation and
thus fall within the first part of the test, the agency
still must explain why it has changed the second part
of the test such that it can sanction non-literal
“fleeting expletives” that do not amount to “verbal
shock treatment.”17

17 Respondent agrees with the Second Circuit that the FCC
lacked any record evidence for its new view that every non-
literal use of words like “fucking” or “bullshit” constitutes a
reference to sexual or excretory organs or activities. In fact, the
FCC’s recent approach to words derived from scatological or
sexual roots has been wildly inconsistent. See, e.g., NBC
Telemundo License Co., 19 FCC Red. 23025 (2004) (“ass” and
“crap” not indecent); Complaints by Parents Television Council
Against Various Broad. Licensees Regarding the Airing of
Allegedly Indecent Material, 20 FCC Red. 1920 (2005) (“dick,”
“dickhead,” “pissed,” and “ass” not indecent); Complaints by
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In any event, the Second Circuit correctly found
that the FCC’s statement that it had to ban non-
repeated, non-literal uses of the words “fuck” and
“shit” because it is “difficult (if not impossible)” to
distinguish literal from non-literal uses defies
common sense. Pet. App. 29a. No reasonable person
would have any difficulty concluding that the quoted
statements from Bono, the President, and the Vice-
President were non-literal. Id. at 29a-30a. On
remand, the agency simply must reevaluate whether
any change in policy can be justified on the basis of
its extremely implausible assertion that it 1is
impossible to distinguish the literal from the non-
literal.

II. THE FCCS CURRENT INDECENCY
REGIME IS UNCONSTITUTIONAL.

In their petition for certiorari, petitioners
contended that the decision of the court of appeals
conflicts with this Court’s constitutional holding in
Pacifica, Pet. 15-19, and that this case warrants
further review because the court of appeals predicted
that the FCC could not “adequately respond to the
constitutional . . . challenges” raised below, id. at 27
(quoting Pet. App. 45a). Yet having invoked the
constitutional dimensions of this dispute at the
certiorari stage, petitioners’ brief on the merits now
strenuously insists that the Court cannot consider
those issues at all. Pet. Br. 42-43.

There 1s good reason for (and much irony in)
petitioners’ evasiveness—any examination of the

Parents Television Council Against Various Broad. Licensees
Regarding Their Airing of Allegedly Indecent Material, 20 FCC
Red. 1931 (2005) (“dick,” “crap,” “pissed” not indecent); J.A. 98-
105, 132-36, 143-45 (“dick,” “dickhead,” “ass,” and “pissed off”
not indecent).
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constitutional issues in this case would reveal that
the FCC’s current indecency regime is patently
unconstitutional, and for more than one reason.!8
There 1s little question that the evolution of the
contemporary media marketplace since the time of
Pacifica has eroded the essential premises of that
decision. Technological developments, like the
advent of the V-Chip, now provide less restrictive
alternatives to the FCC’s content-based regulation of
speech. And, the inherent indeterminacy of the
FCC’s current approach to broadcast indecency 1is
unconstitutionally vague—a conclusion that follows
directly from this Court’s rejection of an almost
identically framed indecency standard in Reno, 521
U.S. 844.

A. The Evolution Of The Contemporary
Media Marketplace Has Eroded
Pacifica’s Essential Premises.

In Pacifica, this Court recognized the FCC’s
authority over non-obscene broadcast speech based
on two key features of 1970’s-era broadcast television,
but sweeping technological and cultural changes have
since eroded both of the foundations on which
Pacifica’s holding depended.

First, while the broadcast media may have enjoyed
“a uniquely pervasive presence in the lives of all
Americans” in 1978, Pacifica, 438 U.S. at 748
(opinion of the Court), that is no longer so in 2008. A
central feature of this “unique pervasiveness” was the
fact that “broadcasting—unlike most other forms of

18 Respondent NBC addresses the First Amendment issues
posed by the FCC’s indecency regime in more detail. No point
would be served by parroting that presentation. Thus, the First
Amendment analysis here is intended to emphasize arguments
that warrant particular focus.
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communication—comes directly into the home . . . .
Id. at 759 (Powell, J., concurring); see also id. at 748-
49 (opinion of the Court). In today’s media
marketplace, however, the great majority of
households invite television signals into their homes
through cable or satellite subscription services. Pet.
App. 106a-07a (noting that almost 86% of television
households subscribe to cable or satellite service).
The number of households that principally rely on
cable or satellite to receive television programming is
only expected to increase in 2009 when broadcasters
abandon the analog spectrum and convert to digital
signals. See Seth Sutel, Digital-TV switch boon for
business, Seattle Times, Feb. 19, 2008, at E2,
available at 2008 WLNR 3350789.

In other words, the vast majority of Americans
today watch broadcast stations side by side with
hundreds of cable channels that are not bound by the
FCC’s indecency rules. Given the array of alternative
media now available to the average consumer and the
variety of roles these alternative media play, it is
simply no longer the case that broadcasting has a
“uniquely pervasive presence in the lives of all
Americans.” Pacifica, 438 U.S. at 748 (opinion of the
Court) (emphasis added).

Second, broadcasting is no longer “uniquely
accessible to children.” Id. at 749. Children today
can just as easily obtain access to indecent material
through cable or satellite television or the Internet as
they can through broadcasting. As more and more
traditional audio and video content is delivered by
means of the Internet, broadcasting will become even
less unique in its accessibility to children.

”»

Given the myriad media platforms available, it is
unlikely that the FCC’s indecency regulations will
significantly advance the FCC’s asserted interest in
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shielding children from indecent material. When the
government acts to restrict speech, the First
Amendment requires that the measures at issue “in
fact alleviate [the identified] harms in a direct and
material way.” Turner Broad., 512 U.S. at 664. A
restriction on speech violates the First Amendment
when it “provides only the most limited incremental
support for the interest asserted.” Bolger v. Young
Drug Prods., 463 U.S. 60, 73 (1983). See also FCC v.
League of Women Voters, 468 U.S. 364, 396 (1984)
(finding regulation of broadcast speech that provides
ineffective or remote support for the government’s
purpose is invalid).

These technological and cultural changes have
eroded Pacifica’s two rationales for permitting
content-based regulation of indecent broadcast
speech. Given that all of the relevant trends are
undermining the foundations of Pacifica, the FCC
plainly has no justification for expanding its
regulation of indecency beyond the bounds recognized
in 1978.

B. New Technologies Like The V-Chip
Provide Less Restrictive Alternatives To
The FCC’s Content-Based Regulation Of
Protected Speech.

Today, a wide range of new technologies permit
viewer control over television programming that
simply did not exist in 1978 when Pacifica was
decided. @ The vast majority of viewers receive
television service through multichannel providers,
like cable TV or satellite service, that offer their own
parental control technologies. Digital video recorders
permit viewers to build their own lists of “approved”
programming. Most importantly, the V-Chip enables
broadcast television viewers to block objectionable or
“Indecent” programming from entering their homes.
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FCC, V-Chip: Viewing Television Responsibly
(updated dJuly 8, 2003) (“V-Chip Information”),
available at http://www.fcc.gov/vchip. The V-Chip
allows parents to use a standardized rating system to
pre-set their televisions to block the content of
programming and ensure that their children are not
exposed to potentially offensive language or other
content they may deem inappropriate.

The availability of the V-Chip renders the FCC’s
content-based regulation of indecent speech on
broadcast television unconstitutional. Content-based
restrictions on broadcast programming, such as bans
on “indecent” materials, are constitutional only if
they are “narrowly tailored.” Reno, 521 U.S. at 879.
To be “narrowly tailored,” a regulation must
represent the “least restrictive” means to address the
relevant governmental interest. Playboy, 529 U.S. at
811-15. In other words, out of all available
alternatives for satisfying the government’s objective,
the approach chosen must restrict the least amount
of speech. Id. “[I]f a less restrictive means 1is
available for the Government to achieve its goals, the
Government must use it.” Id. at 815 (emphasis
added); see Turner Broad., 512 U.S. at 641-42;
Pacifica, 438 U.S. at 748 (opinion of the Court); see
also League of Women Voters, 468 U.S. at 395, 398-99.
Further, the First Amendment does not demand that
an alternative to a content-based regulation be
perfect or immune from criticism in order for it to
constitute an effective, less restrictive alternative.
See Playboy, 529 U.S. at 824; Sable Communications,
492 U.S. at 128.

Applying these principles, this Court has
repeatedly invalidated complete bans on “indecent”
speech when technological alternatives allow
consumers to block offensive speech from entering
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their homes. Id. at 126; Playboy, 529 U.S. at 815;
Ashcroft v. ACLU, 542 U.S. 656, 666-67 (2004).
Indeed, this Court has already suggested that the V-
Chip is a feasible and effective alternative to a ban on
indecent speech. Denver Area Educ. Telecomms.

Consortium, Inc. v. FCC, 518 U.S. 727, 755-56 (1996).

Although the FCC has contended that some
programs might not be correctly rated, see Pet. App.
109a-10a, petitioners cannot on that basis simply
dismiss the V-Chip as an effective alternative to a
content-based ban on speech. This Court has made
clear that the First Amendment does not demand
that an alternative to a speech-restrictive regulation
be perfect or absolutely impervious to assault or
evasion:

It is no response that voluntary blocking requires
a consumer to take action, or may be
inconvenient, or may not go perfectly every time.
A court should not assume a plausible, less
restrictive alternative would be ineffective; and a
court should not presume parents, given full
information, will fail to act.

Playboy, 529 U.S. at 824 (emphasis added); see also
Sable Communications, 492 U.S. at 128 (fact that
“enterprising youngsters could and would evade the
rules and gain access to [indecent] communications”
did not establish that rules were ineffective). The
FCC has not established that the V-Chip is a
systematically ineffective means of giving viewers
control over what content comes into their homes—
control that was not technologically available in 1978
when Pacifica was decided.

When the FCC can achieve its aims by providing
consumers with the ability to block particular content
they find offensive, without prohibiting the speech
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itself or precluding others from willingly receiving it,
the Constitution precludes a partial or total ban on
the speech. Ashcroft, 542 U.S. at 667 (“Filters are
less restrictive than [bans on indecent speech because
they] impose selective restrictions on speech at the
receiving end, not universal restrictions at the
source.”); see also Playboy, 529 U.S. at 814-15
(“[E]ven where speech is indecent and enters the
home, the objective of shielding children does not
suffice to support a blanket ban if the protections can
be accomplished by a less restrictive alternative.”).
Simply put, “[t]argeted blocking is less restrictive
than banning, and the Government cannot ban
speech if targeted blocking is a feasible and effective
means of furthering its compelling interests.” Id. at
815. The V-Chip is less restrictive than a complete
ban on “indecent” speech, and it is equally effective in
protecting consumers and children; the FCC
therefore “must use it.” Id.

C. The FC(C’s Current Indecency Standard
Is Impermissibly Vague.

The FCC’s dramatic expansion of its indecency
enforcement regime means that it is no longer
limiting its indecency fines to truly shocking and
outrageous content—e.g., the George Carlin routine
at issue in Pacifica. Rather, the FCC is now
targeting an array of mainstream broadcasts that fall
far short of “verbal shock treatment.” See Pacifica,
438 U.S. at 757 (Powell, dJ., concurring). The FCC is
not applying any predictable or even discernible
standards but rather is picking and choosing which of
these mainstream shows to punish based on wholly
subjective notions of what 1s “patently offensive”
according to an undefined “community standard for
the broadcast medium,” or whether the disputed
material is “integral” to the message or artistic goals
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of the program. The FCC simply has no business
trying to make these distinctions: it is well-settled
that the government cannot use such vague
standards in regulating constitutionally protected
speech. See, e.g., Reno, 521 U.S. at 874; see also
Smith v. Goguen, 415 U.S. 566, 573 (1974).

In Reno, this Court unanimously concluded that the
indecency standard in the Communications Decency
Act of 1996 (“CDA”), Pub. L. No. 104-104, 110 Stat.
133, was unconstitutionally vague. See Reno, 521
U.S. at 870-74. The CDA defined indecency as any
“communication that, in context, depicts or describes,
in terms patently offensive as measured by
contemporary community standards, sexual or
excretory activities or organs.” Id. at 860 (quoting 47
U.S.C. § 223(d)). That definition, however, is almost
word-for-word identical to the FCC’s “indecency”
standard, with all of the same elements:

First, the material alleged to be indecent must
fall within the subject matter scope of our
indecency definition—that is, the material must
describe or depict sexual or excretory organs or
activities. Second, the material must be patently
offensive as measured by contemporary
community standards for the broadcast medium.

Pet. App. 71-72a. In Reno, this Court squarely held
that such a broad restriction on speech 1is
unconstitutional. 521 U.S. at 870.

When confronted with Reno, the FCC points to a
different portion of that opinion, addressing a
different issue, in which the Reno Court
distinguished Pacifica. Pet. App. 104a. Reno was the
first case involving the Internet to reach this Court,
and the government there attempted to establish the
principle that the Internet should be treated exactly
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like broadcasting and therefore subject to regulation
under Pacifica. Reno, 521 U.S. at 868. Although the
Court rejected that specific argument, id. at 868-70,
that holding had nothing to do with the separate
question whether the content-based regulation of
speech was unconstitutionally vague (an issue
Pacifica did not address with respect to indecent
broadcasting). Whatever the characteristics of the
medium and the appropriate level of First
Amendment scrutiny, vagueness is an independent
constitutional doctrine, and no regulation—of any
medium—is permissible if it fails to give speakers
adequate notice of what can and cannot be said.
According to Reno, the very terms the FCC uses in its
indecency definition would “unquestionably silence[]
some speakers whose messages would be entitled to
constitutional protection.” Pet. App. 38a.
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CONCLUSION

For the foregoing reasons, the judgment of the court
of appeals should be affirmed.
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