




AMERICAN BAR ASSOCIATION 
SECTION OF ADMINISTRATIVE LAW & REGULATORY PRACTICE 

Fall Meeting 
L’Enfant Plaza Hotel, Washington, D.C. 

Saturday, October 18, 2008 

 

Persons members present:  Chair H. Russell Frisby, Jr., Chair-Elect William V. Luneburg, Last 
Retiring Chair Michael Asimow, Vice-Chair Jonathan Rusch, Secretary Anna Williams Shavers, 
Budget Officer William S. Morrow, Jr., Section Delegate Randolph May, Section Delegate John 
Micael Vittone;  Council Members: Charlotte Bahin, Ken Hurwitz, William Jordan, Richard 
Parker, Cary Coglianese, Richard Murphy, Paul Robert Noe, Daniel Cohen, James Conrad, 
Linda Lasley Ford, Robin Arzt, Jeffrey Rosen, Edward Schoenbaum, Brandon Sherr ( Law 
Student Liaison) and James Muetzel (Young Lawyers Division Liaison). 
 
Absent: Ronald Smith, Assistant Budget Officer; Council Members Joe Whitley, Steve Vieux, 
Brett Kavanaugh, Morton Rosenberg, David Gienapp, Jessica Johnson 
 

I.  Administrative 
 
The meeting began at 9:01 am.  Persons present introduced themselves.  Minutes of the 2008 Annual 
Meeting were approved as amended.  The minutes were amended to replace “GSA” two times with 
“OPM” in the last paragraph of section II. 

 
II. Chair’s Report 

Section Chair Russ Frisby: 

 

 Thanked Charlotte Bahn and Marc Scheineson, for putting together a great fall program.  He also 
thanked the staff: Director Anne Kiefer, Program Associate and Katrina Pariera as well as our 
Program Administrator Claire Lenihan who will be leaving us. 
 

 Discussed his vision. His goal is to help promote and facilitate what the section does best : 
 

i. Studying and making significant recommendations.  The section needs to get 
better at moving them forward.  Therefore, the Legislative  
Committee has been created.  

ii. Education and training.  The section has successful institutes such as the 
Homeland Security and Administrative Law Institutes and looking for things to 
do in the election law area.  Progress can be made in this area with programs on 
issues that need to be considered by the new administration and Congress. 

iii. Inclusion.   Getting young lawyers involved and moving them forward – e.g. 
Young Lawyers committee involvement. 



 

 Remember Adlaw Rules!  The section will keep moving forward together as a family. 
 

 In terms of what the section has been doing: 
 

i.  It is expected that POTUS will be through Blanket Authority by Monday; E-
rulemaking through Blanket Authority before the election, and could be approved 
at Midyear Delegates meeting. 

ii. On January 30 and 31st, the council meeting will be held in Washington at ABA 
headquarters two weeks before midyear meeting. 

iii. There will be a call for programming at the Midyear Meeting and Renee Landers 
and Paul Alfonso will be chairing the meeting. 

iv. Janet Belkin is continuing with the election efforts taskforce. 
v. The State Administrative law Committee had a great meeting yesterday and state 

and local government sharing is moving forward. 
vi. Nancy Skancke will speak to the OPM letter later in the meeting. 

vii. The preemption issue is back and TIPS is expected to present a proposal at the 
annual meeting. 

viii. Ron Levin’s Model APA report forthcoming.   
 

 The Chair expressed the sentiment that it is an honor to serve the section. 
 

III. Chair-elect’s Report 
 

Bill Luneberg reported that he will be helping Jonathan Rusch with the AdLaw institute in the 
spring.  He anticipates a series of panel discussions on global warming in the next year to 2 years.  
Jamie Conrad and Ken Hurwitz have put on great panel discussions in the past and the section has a 
chance to work with other sections as well as focus on state administrative law.  Bill is also planning 
on dealing with issues of lobbying and self-regulation.  It was noted that at least one of the 
presidential candidates has said lobbying issues will be a focus.  With respect to one of his major 
decisions, the 2010 spring meeting, Bill suggested for consideration a location near Pittsburgh and 
Frank Lloyd Wright’s Fallingwater. 

 
IV. Vice-Chair’s Report 

 
Jonathan Rusch reported that the spring institute is his main concern.  The dates have not been set yet but 
it will probably focus on issues of particular interest of the new administration.  New general counsels 
will probably be the focus of one session.  The plan is to have a broad appeal.  A more detailed report 
will be given at the January council meeting.  FTC staff has drafted a handbook that we will be using in 
connection with our project regarding assistance to lawyers in representing identity theft victims.   ABA 
headquarters’ assistance will be enlisted to help identify jurisdictions for rollout of the pro bono project.  
Jonathan noted that this is an example of real impact and contributions of the section. 

 



V. Letter Regarding OPM 2007 Recruitment Program:  Ad Hoc Committee on Recruitment of 
ALJs by OPM 

Nancy Skancke spoke on behalf of the ad hoc committee.  She was accompanied by John Miller and Ed 
Grenier who also addressed the Council regarding procedures for selecting ALJs.   The Skancke memo of 
August 28, 2008 and section comments were discussed with respect to the proposal to submit a list of 
questions to OPM and the possibility of using the section’s new legislative process.  Council concerns 
included the appropriate format to submit the questions and the possibility that the ABA would be viewed 
as hostile to OPM and not get very much cooperation. Consensus was reached to use a compromise 
approach and the section will work with Nancy. 

[James Muetzel excused himself from the room for this portion of the meeting] 

VI. Delegates’ Report 
 

John acknowledged success of Judy Kaleta and Tom Susman and described the passing of resolutions 
including land use planning and the model state land use ordinance.  The Delegates are looking forward to 
Boston.  There is a November 19th deadline for submitting reports and recommendations.  John and 
Randy are looking forward to hearing from members and the Council regarding proposed resolutions; 
they will pass on information as soon as available.  All are encouraged to read the report on what occurred 
before the House of Delegates.  Randy added that committees can also play a role with respect to requests 
for co-sponsorships, etc.   

 
VII. New Initiatives 

 

 Russ reported reauthorization of ACUS.  Although not yet funded, funding is expected.   
 

 Discussion of lack of structure to move proposals and projects forward in conjunction with 
the ABA. Our new Legislation Committee will aid in this process.   Jamie Conrad will chair 
and Jeff Lubbers has agreed to help.  Russ asked for others interested in being involved to let 
him know.  ACUS, POTUS, E-Rulemaking are our priorities.   

 

 Richard Parker raised the issue of reaching out to the Executive branch.  Dan Cohen 
questioned the government attorneys’ role as members of the section.  James Muetzel 
suggested a brown bag on government employees’ involvement.  I was the sense of the 
Council to pursue this idea.  Russ will arrange a conference call to discuss along with the 
ABA mid-90s report.   
 

VIII. Preemption  

Bill Funk reported on a number of matters involving preemption issues including Riegel v. Medtronic, 
Inc., a case involving medical devices and state law preemption  which was  affirmed by the Supreme 
Court 8:1;  2 bills introduced into Congress; the 8th cir 2006 FRSA case on railroad safety issues 
which Congress overruled; and Altria v. Good and Wyatt v Levine  and other relevant cases.   Bill 
suggested three possibilities: 



i. Get involved with TIPS proposal 
ii. Wait and see 

iii. Take out own action, building on the earlier ABA resolution that came out of this 
section regarding deregulation of federal program effect on preemption; 
executive order on federalism issued by Clinton adopted by Bush but not acted 
on by either; create an ad hoc committee to create draft report and 
recommendation by the January meeting and if lucky ready by annual meeting.  

A motion was moved by Russ and seconded by Richard Parker to create the committee.  Discussion 
followed.  Hearing no objection, the motion was approved by consensus. 

 
IX. Model State APA  

The discussion was continued from the Annual meeting in NYC and led by Ron Levin.  

  The rulemaking section was the primary focus for this meeting.  Seeking drafting 
improvements and policy suggestion.  Discussion of policy suggestions.  Drafting 
suggestions should be sent to Ron.  See cover memo from Ron 10/13/08. One of the 
committees’ main focuses is transparency of government.  
 

 Discussion included a number of sections.  Jeff Lubbers suggestion that Ron  
draft a letter and the section will sign it.  Jeff agreed to help. The Council agreed to this 
process.  Council will review the letter and try technical blanket authority if necessary for 
nongovernmental authority.  The target date is for an upcoming meeting in January or 
February.  Other sections will be discussed later.   
 

Russ congratulated and thanked Ron for all of his hard work. 

 
X. Report on Annual Meeting Programs 

 

 Annual meeting in Chicago.  October 31st is the deadline for showcase programs.  Janet 
Belkin and Chris Franklin are the co-chairs.  Proposals should be submitted to Anne and 
she will forward to Janet and Chris.   Janet and Katy Antarctica – she and Katy Kunzer 
are looking for someone to work with on an Antarctica program.  Contact Anne or submit 
questions to Janet at jebelkin@aol.com.  
 

 Russ reemphasized deadline for Chicago program 
 

 
 

XI. Budget  

Report by Bill Morrow 



 Refer to Budget Report in the materials.   Selecting venue for section meetings is 
important.  Difficult to determine the effect of the increase in section dues to $60 at this 
point.  85% to 95% of dues paid, so in better position than last year.  By February we can 
tell how many dropped out, but not exact reasons. 
 

 Budget Committee Assistant Budget Officer, Ron Smith; the Section Vice Chair, 
Jonathan Rusch; Councilmember Ken Hurwitz; and former councilmember Lynne 
Zusman; Councilmember Linda Lasley Ford and Councilmember Dan Cohen.  3 to 5 year 
terms. 
 

XII. Publications 
 

A brief report on publications was made and an invitation was extended by Anna Shavers to those 
present to attend the Publications Committee meeting scheduled to take place immediately following 
the Council meeting. 

 
XIII. Nominating Committee  

 
Judy Kaleta reported.  Arti K. Rai and Ken Hurwitz are serving along with Judy Kaleta .    Four 
positions on the council and one delegate position will be considered.  Suggestions are welcome. 

 
XIV. Administrative Law Review 

Report by Andrew Paul Kawel, Editor In Chief. 

 

 The Law Review has an unbroken streak of publishing on time.  The Red Lion 
symposium is in next issue.  The Administrative Law discussion forum will be published 
around April.  A forthcoming energy symposium  will have transcripts published online.  
A second symposium is on the 25th anniversary of Chevron.  Judge Abner Mikva will be 
a speaker.   
 

 The number of subscribers is growing.  Professor Lubbers’ class for ALR members is a 
success.  All members of the staff are members of the section.  Andy also gave an update 
on editors and staff and their training.  Submissions are invited regarding recent 
developments such as the economic meltdown and POTUS.   Members are encouraged to 
contact Andy if they have an interest in mentoring executive board members. 

 

 The possibility of submitting the journal for electronic publication such as SSRN and 
Jurist was discussed.    

 

The meeting adjourned at 12:30 p.m. 



 
ABA Section of Administrative Law & Regulatory Practice 

5th Annual Administrative Law & Regulatory Practice Institute 
 

New Directions in Agency Rulemaking 
The National Press Club 

529 14th Street, NW, Washington, DC 
Wednesday June 10, 2009 

 
 

8:30 – 9:00 a.m.  Welcoming Remarks (including possible remarks by 
Ballroom   representative of Washington College of Law, American  
    University) 
 
9:00 – 9:30 a.m.  Keynote Address: Cass Sunstein, Administrator, OIRA, 
Ballroom   OMB (Invited) 
  

9:30 – 11:00 a.m.  Panel I:   OIRA Oversight in the Obama Administration 
Ballroom 
 
11:00 a.m. – 12:30 p.m. Panel II: Structuring an Effective Comment Process for 
Ballroom    Rulemaking (to include some e-rulemaking developments)  
  

12:30 – 2:00 p.m.  LUNCH & Keynote: Congressman Henry Waxman, 
Ballroom   Congressional Oversight of Agency Rulemaking (Invited) 
  

2:00 – 3:30 p.m.  Panel III: Rulemaking in Crisis Situations 
Ballroom 
 
2:00 – 3:30 p.m.  Breakout: General Counsels 
Conference Room 
 
3:30 – 4:30 p.m.  Panel IV: Effective Appellate Advocacy in Agency 
Ballroom   Rulemaking and Adjudication Cases: The Judicial  

Perspective 
 
4:30 p.m.   Adjourn 
 



BUDGET REPORT 
Council Meeting 
January 31, 2009 

 
 
The 2008 stock market decline reduced Section reserves to $169,640 as of November 30, 2008, 
the date of the most recent ABA investment report.  That compares to $298,543, as of November 
30, 2007.  The Section’s reserves are all invested in the five equity funds and one fixed income 
fund permitted by the ABA.  The ratio of fixed income securities to equities is within Section 
policy and is slightly more conservative than the recommended ratio for a 10-year investment 
horizon. 
 
It is imperative now more than ever that the Section live within its means. 
 
The Budget Committee met by teleconference November 19 and will begin the budget process 
next month.  A recommended budget will be presented at the Spring meeting. 
 
Bill Morrow 
Budget Officer 
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AMERICAN BAR ASSOCIATION 
FY2010 BUDGET CALENDAR 

 
February 2-13, 2009 Allocations prepared for space, computer, telephone, postage, fringe benefit 

and publishing charges.  Assumptions prepared for airfare and hotel costs.   
 
February 11-16, 2009 Midyear Meeting 
   Board of Governors approves strategic goals.  Program, Evaluation and 

Planning Committee develops programmatic objectives to be supported in 
the budget.  Finance Committee approves preliminary funds available 
projections. 

 
February 16-27, 2009 Mandatory training for budget managers on budget process, assumptions 

and Clarity budget module changes provided by Financial Services.  
Training sessions will be held in Chicago and DC. 

 
March 2-16, 2009 Staff completes budget preparation (General Revenue, Section, Capital and 

James O. Broadhead) based upon Board of Governors’ strategic 
programmatic objectives, FY2009 actual activity.  All requests for new 
funding are completed.   

 
March 16-24, 2009 Financial Services performs budget review and consolidation. 
 
Mar 27 – April 3, 2009 Executive Director meets with Senior Management and Divisional heads to 

review budgets, and new funding requests.  Appeals heard at this time. 
 
April 8, 2009  Budget materials mailed to the Finance Committee 
 
April 16-18, 2009 Finance Committee Meeting 
   Review of draft budgets 
 
April 24, 2009  Internal distribution of budgets approved by the Finance Committee 
 
May 8, 2009  Final budget appeals due. 
 
May 12, 2009  Budget materials finalized. 
 
June 11-14, 2009 June Board Meeting 
   FY2010 budget is presented to Finance Committee for review and 

recommendation to the Board of Governors for approval.  
 
June 16, 2009  ABA entities notified of the results of the Finance Committee review. 
 
 
July 29-31, 2009 Annual Meeting 
   Finance Committee completes consideration of budget appeals and funding 

requests and the final review of Executive Director’s recommended budget 
and recommends to Board for approval.  Board of Governors approves 
FY2010 budget. 
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EXECUTIVE SUMMARY  
 

SUMMARY OF THE RECOMMENDATION  
In Boumediene v. Bush, decided by the United States Supreme Court on June 12, 2008, the 
Court held that detainees at the Guantanamo Naval Base in Guantanamo, Cuba have the right 
to petition the courts for a writ of habeas corpus. Consistent with the Court’s decision, the 
procedural framework for pending habeas cases brought by detainees should be determined 
by the District Court rather than by Congress, since this is inherently a judicial function. 
Balancing the rights of detainees to be given meaningful hearings with the legitimate needs 
of the Government to protect classified information and conduct military operations, the 
courts should grant detainees all rights consistent with Federal statutory habeas and the 
Uniform Code of Military Justice.  
 
SUMMARY OF THE ISSUE WHICH THE RECOMMENDATION ADDRESSES  
The Boumediene decision left open the procedural framework to be applicable in detainees’ 
habeas proceedings. This recommendation discusses recommended guidelines for courts to 
follow, recognizing that the application of guidelines turns on the facts and circumstances of 
each petitioner’s case.  
 
EXPLANATION OF HOW THE PROPOSED POLICY POSITION WILL ADDRESS 
THE ISSUE  
This policy is needed for the ABA to express its views with respect to procedures used in 
connection with Guantanamo detainees’ habeas petitions.  
 
SUMMARY OF ANY MINORITY VIEWS OR OPPOSITION WHICH HAVE BEEN 
IDENTIFIED  
No minority or opposing views have been identified. 
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EXECUTIVE SUMMARY  
 

1. Summary of the Recommendation  
 

The recommendation would support a bill “to amend title 28, United States Code, to 
provide for the direct payment of attorney fees and costs to the attorney representing 
a prevailing party in certain Social Security Disability Insurance and Supplemental 
Security Income claims, and for other purposes.”  
HR5833 was proposed for this purpose in the 110th Congress by Rep. Peter DeFazio, 
D-OR4th. It is presumed that the bill will be introduced in the 111th Congress, 1st 
Session.  

1. Summary of the Issue that the Resolution Addresses  
 

Briefly put, the practice for many years was that when a Social Security Claimant 
brought suit in U.S. District Court to appeal from a denial of benefits, an Equal 
Access to Justice Act (EAJA) fee was requested in those cases in which the 
government’s position was without substantial justification. In those cases where the 
Court granted an EAJA fee, the fee was sent to the attorney who the Court found had 
earned it. Recently, however, the government has taken the position that EAJA fees 
are the property of the “prevailing party” – not the prevailing party’s attorney – and 
that as such they are subject to offset by the government for debts owed by the 
plaintiff to the government (for such things as student loans, tax debts, improper crop 
support payments and the like). Given the fact that disabled claimants are by 
definition not working, the likelihood that they will owe some manner of “federal 
debt” is high. A legislative solution is appropriate in order to stop the rerouting of 
attorney fee payments.  

1. Please Explain How the Proposed Policy Position will Address the Issue  
 

This recommendation is simply to support any such bill that may be proposed in 
Congress, contact Congressional members by expressing support for such bill, hoping 
that they may join as a cosponsor and thus move the bill for a vote. In the last 
Congress HR5833 was proposed for this purpose by Rep. Peter DeFazio, D-OR4th.  

1. Summary of Minority Views  
 
There is no known opposition to this proposal. 



NO RESOLUTION PRESENTED HEREIN REPRESENTS THE POLICY OF THE 
ASSOCIATION UNTIL IT SHALL HAVE BEEN APPROVED BY THE HOUSE OF 
DELEGATES.  INFORMATIONAL REPORTS, COMMENTS AND SUPPORTING DATA 
ARE NOT APPROVED BY THE HOUSE IN ITS VOTING AND REPRESENT ONLY THE 
VIEWS OF THE SECTION OR COMMITTEE SUBMITTING THEM. 
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AMERICAN BAR ASSOCIATION 
 

CRIMINAL JUSTICE SECTION  
COMMISSION ON IMMIGRATION 

 
REPORT TO THE HOUSE OF DELEGATES 

 
RECOMMENDATION 

 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 

RESOLVED, That the American Bar Association supports legislation and/or 
administrative standards to ensure due process and access to appropriate legal assistance 
for persons arrested or detained in connection with immigration enforcement actions. 
 
FURTHER RESOLVED, That such standards should provide that enforcement actions 
and subsequent criminal and immigration proceedings are carried out in a manner that 
ensures that: 

a. Individuals are provided notice of the right to consult with an attorney and 
afforded access to competent legal counsel who are adequately versed in 
criminal and immigration law, and/or access to co-counsel who are 
qualified in those fields, while subject to any immigration-related 
enforcement activity, including interviews, processing appointments, 
hearings, and any procedure that may result in criminal prosecution or an 
individual’s detention or removal from the United States. 

b. Individuals receive a legal orientation, including notice of their right to 
remain silent, right to confront witnesses, right to a trial, and a complete 
and accurate translation of the investigation and proceedings in a language 
they comprehend that enables them to understand their rights. 

c. Individuals have adequate access to telephones in order to consult with 
counsel and members of their family, and indigent individuals are 
permitted to make an adequate number of telephone calls to counsel or 
family members free of charge. 

d. Attorneys are given an adequate opportunity to consult, in private, with 
each client and to investigate and evaluate the facts and circumstances 
(including the potential impact of a criminal conviction on the individual's 
immigration status, the strength of the government’s case and any 
defenses or claims for relief the client may be in a position to assert).  

e. Individuals have a full and fair opportunity to consider any plea offer and 
to confer with counsel regarding the offer. 

f. Individuals have a full and fair opportunity to assert any defenses or 
claims for relief. 

g. Individuals are permitted to waive their rights only if the waiver is 
knowing and voluntary. 

 1
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34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

h. Individuals who have a reasonable basis for seeking relief from removal 
are provided with a full and fair hearing before an immigration court to 
determine their eligibility for such relief.  

i. U.S. citizens are not mistakenly arrested or detained. 
 
FURTHER RESOLVED, That emergency assistance should be provided to minor 
children whose parents are arrested or detained; 
 
FURTHER RESOLVED, That the American Bar Association encourages bar 
associations to raise awareness of the rights available to individuals taken into custody 
during workplace immigration enforcement actions, assist in the provision of pro bono 
legal services to individuals who cannot afford to hire an attorney, and facilitate effective 
representation through training programs for court appointed and pro bono counsel. 
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REPORT 
 

Introduction 
 
 In recent years, immigration enforcement actions have multiplied in both number and 
scope. Worksite arrests have increased markedly, from 500 in 2002 to 5,000 in 2007.1   The final 
2008 numbers are already on track to far surpass all previous years.  The men, women, and 
children caught up in these actions have been charged with civil immigration violations, as well 
as federal identity theft and document fraud.  These charges carry severe consequences, 
including prison, deportation, and family separation. 
 
 In May 2008, in what has become a prominent example of why reform is needed, federal 
officials raided Agriprocessors, Inc., a meatpacking plant in Postville, Iowa, and arrested 400 
workers.  At the time, this was the largest enforcement action to date, and showed an 
increasingly aggressive approach by U.S. Immigration and Customs Enforcement (“ICE”), a 
division of the Department of Homeland Security (“DHS”).  Since this action, there have been 
reports of additional large scale actions almost every month.   
 
 Out of the 400 arrested at Postville, over 300 men, women, and children working at the 
plant were charged with the federal crimes of identity theft and document fraud.  A few juveniles 
and sole care providers were released, but most were shuttled through a “fast-track” system that 
has been strongly criticized by many observers for its failure to provide those arrested with due 
process, including effective assistance of counsel. 
 
 A government translator who was on the scene wrote the following account:  
 

Driven single-file in groups of 10, shackled at the wrists, waist and ankles, 
chains dragging as they shuffled through, the slaughterhouse workers were 
brought in for arraignment, sat and listened through headsets to the 
interpreted initial appearance, before marching out again to be bused to 
different county jails, only to make room for the next row of 10.2 

 
 On October 9, 2008, ICE agents executed a search warrant on a poultry processing plant 
in South Carolina, arresting 331 suspected undocumented noncitizens, including six minors.  Of 
these, 11 currently face criminal charges, including re-entry after deportation, aggravated identity 
theft, false statements or counterfeit documents.  Eighty-three were released on humanitarian 
grounds.  The remaining individuals have all been processed for removal and are currently in 
detention centers in Georgia.3  It appears that after the Postville enforcement action, some 
                                                 
1 ICE Fact Sheets: FAQ About Worksite Enforcement, August 2008, available at 
http://www.ice.gov/pi/news/factsheets/worksite.htm. Last accessed October 10, 2008. 
 
2 Erik Camayd-Freixas, Ph.D., “Interpreting after the Largest ICE Raid in U.S. History: A Personal 
Account” (June 13, 2008), available at http://www.monthlyreview.org/mrzine/camayd-
freixas120708.html. Last accessed November 18, 2008. 
3USCIS News Release, “331 Arrested by ICE agents during search of South Carolina poultry processing 
plant” (October 8, 2008), www.ice.gov/pi/nr/0810/081009greensville.htm.  Last accessed October 10, 
2008. 
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additional procedures and safeguards were put in place; however, complaints have continued to 
arise regarding due process violations, unlawful detention, and lack of access to counsel. 
 
 In response to these concerns, Senators Menendez and Kennedy introduced the “Protect 
Citizens Residents from Unlawful Raids and Detention Act” in 2008 (110th Congress, 2d 
Session, S. 3594), which provides safeguards for U.S. citizen as well as noncitizens who are 
arrested and detained. 

 
Due Process  

 
It is inconsistent with the Due Process Clause of the Fifth Amendment for the 

government to deport a noncitizen without notice of the grounds for seeking his deportation and 
without the opportunity to be heard and to demonstrate that he is lawfully present.  See Kaoru 
Yamataya v. Fisher, 23 S. Ct. 611, 23 S. Ct. 611 (1903).  “Aliens who have once passed through 
our gates, even illegally, may be expelled only after proceedings conforming to traditional 
standards of fairness encompassed in due process of law.”  Shaughnessy v. United States ex rel. 
Mezei, 345 U.S. 206, 212, 73 S. Ct. 625 (1953).  The Due Process Clause protects an alien 
subject to a final order of deportation.  Zadvydas v. Davis, 121 S. Ct. 2491, 2501, 533 U.S. 678 
(2001), citing Wong Wing v. United States, 163 U.S. 228, 238, 16 S. Ct. 977 (1896). 

 
 Due process requires a full and fair hearing with adequate notice.  Dobrota v. INS, 311 F. 
3d 1206, 1210 (9th Cir. 2002), citing Farhoud v. INS, 122 F. 3d 794, 796 (9th Cir. 1997).  To 
comport with due process requirements, the notice afforded aliens about deportation proceedings 
must be reasonably calculated to reach them and advise them about the hearing.  Id.   
 
 The private liberty interests involved in deportation proceedings are substantial.  See, e.g. 
INS v. Cardoza-Fonseca, 480 U.S. 421, 449, 107 S. Ct. 1207 (1987) (“Deportation is always a 
harsh measure.”); Bridges v. Wixon, 326 U.S. 135, 154, 65 S. Ct. 1443 (1945) (“Here the liberty 
of an individual is at stake.… Though deportation is not technically a criminal proceeding, it 
visits a great hardship on the individual and deprives him of the right to stay and live and work in 
this land of freedom….  Meticulous care must be exercised lest the procedure by which he is 
deprived of that liberty not meet the essential standards of fairness.”).   
 

The noncitizen’s interest in receiving notice of pending deportation proceedings, the due 
process rights involved in those proceedings, and the consequences for failing to appear, are 
matters of grave importance.  See Flores-Chavez, 362 F. 3d at 1161, citing Yamataya v. Fisher, 
189 U.S. 86 (1903).  This is because a noncitizen facing deportation confronts the loss of a 
significant liberty interest, as deportation “visits a great hardship on the individual and deprives 
him of the right to stay and live and work in the land of freedom.”  Flores-Chavez, 362 F.3d at 
1161, quoting Bridges v. Wixon, 362 U.S. 135 (1945).  Due process also requires that notice be 
sufficient to advise noncitizens of the pendency of the action and afford them an opportunity to 
present objections.  Gete v. INS, 121 F.3d 1285 (9th 1997); Mullane v. Central Hanover Bank 
and Trust, 339 U.S. 306 (1950). 
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This recommendation supports legislation to ensure due process and access to appropriate 
legal assistance for persons arrested or detained in connection with immigration enforcement 
actions, including large-scale worksite enforcement actions. Such legislation should require 
notice of the right to consult with an attorney and a full and fair opportunity to assert any 
defenses or claims for relief.  
 
Detention 
 
 Current ABA policy opposes detention of noncitizens except in extraordinary 
circumstances, which may include a specific determination that the individual presents a threat to 
national security, a threat to public safety, a threat to another person or persons, or a substantial 
flight risk.  In addition, the decision to detain must comport with U.S. and international law.  The 
ABA supports the use of humane alternatives to detention that are the least restrictive necessary 
to ensure that noncitizens appear in immigration proceedings, including such alternatives as 
supervised pre-hearing release and bond based on the individual’s economic means and risk of 
flight.   
 

Minimum standards of detention exist both in ABA policy and in the DHS ICE National 
Detention Standards. However, ICE’s detention standards are not enforceable regulations, and 
many facilities subject to the standards fail to meet them.  Furthermore, the ICE detention 
standards do not apply at temporary holding facilities, such as the fairgrounds in Waterloo, Iowa, 
at which the Postville detainees were held.   

Better safeguards are needed to ensure that cases of mistaken detention of U.S. Citizens 
or lawful permanent residents are avoided.  An unpublished 2006 study by the Vera Institute of 
Justice, a New York nonprofit organization, identified 125 people in immigration detention 
centers across the nation who were believed by immigration lawyers to have valid U.S. 
citizenship claims.4 Φορ εξαμπλε, Πετερ Γυζμαν, α mentally disabled United States Citizen 
born in Los Angeles, California, was deported and wandered lost in Mexico for three months 
before his family found him there.5    The family filed a lawsuit in federal court naming the 
Department of Homeland Security and senior immigration officials, alleging that Guzman's 
deportation was illegal, that he was coerced into waiving his legal rights as a U.S. citizen, and 
that immigration officials discriminated against him because of his ethnicity.  The American 
Civil Liberties Union has cited reports of “dozens of U.S. citizens who have been wrongfully 
arrested, detained, or deported,” signaling that additional or new safeguards and procedures are 
needed to ensure that this does not occur.6 

 There are also grave concerns about the detention of families and minors in facilities that 
are not equipped to accommodate children.  Furthermore, the detention of a single mother or 
                                                 
4 Marisa Taylor, “U.S. Citizen’s near-deportation not a rarity,”  Minneapolis StarTribune,  available at 
http://www.startribune.com/nation/14456137.html.  Last accessed November 17, 2008. 
5 Jill Sarjeant, “Lawsuit filed over man deported and lost in Mexico,”  available at 
http://www.reuters.com/article/domesticNews/idUSN2747919120080227?sp=true.  Last accessed 
November 17, 2008. 
6 “ACLU Demands ICE End Illegal Deportation of U.S. Citizens,” available at 
http://www.aclu.org/immigrants/gen/34108prs20080213.html?s_src=RSS.  Last accessed November 17, 
2008. 

 5

http://www.startribune.com/nation/14456137.html
http://www.reuters.com/article/domesticNews/idUSN2747919120080227?sp=true
http://www.aclu.org/immigrants/gen/34108prs20080213.html?s_src=RSS
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father of a U.S. citizen minor child harms the child and places a burden on the community and 
government, who must care for the child while the parent is in immigration detention.  The same 
is true when the caregiver of an elderly or disabled parent is detained.  
 
 Finally, many detention centers are located in rural or outlying areas, hours from major 
cities where pro bono programs and lawyers work and reside.  This presents an even greater 
difficulty to providing counsel to those individuals detained in immigration custody.   
 
 This recommendation would build on current ABA policy by supporting access to legal 
assistance for those arrested in connection with enforcement actions; emergency assistance to 
minor children whose parents are arrested or detained; the release of detained individuals with 
appropriate monitoring or alternatives to detention, unless they are a threat to national security or 
public safety or present a substantial flight risk; and safeguards to avoid the mistaken arrest or 
detention of U.S. citizens during immigration enforcement actions. 
 
Effective Assistance of Counsel 

 
Noncitizens have a statutory right to counsel, see 8 U.S.C. § 1362 (1996), and a 

constitutional right to counsel based on the Fifth Amendment’s guarantee of due process.  
Ponce-Leiva v. Ashcroft, 331 F.3d 369, 374 (3d Cir. 2003).  Implicit in this right to counsel is the 
requirement that the assistance rendered not be ineffective.  “Ineffective assistance of counsel 
exists where, as a result of counsel’s actions (or lack thereof), ‘the proceeding was so 
fundamentally unfair that the alien was prevented from reasonably presenting his case.’”  
Saakian v. INS, 252 F.3d 21, 25 (1st Cir. 2001) (quoting Bernal-Vallejo v. INS, 195 F.3d 56, 63 
(1st Cir. 1999).   

 
The court-appointed attorneys at Postville were federal defenders, with little or no 

immigration law experience.  Given the complexity of immigration law, assistance and 
consultation with an immigration attorney is crucial for defendants to meaningfully determine 
whether they should reject a plea offer or negotiate a modified plea, and whether there is a basis 
for claiming legal status in the United States.  
 

The recommendation supports legislation that ensures that individuals are provided notice 
of the right to consult with an attorney and afforded access to competent legal counsel who are 
adequately versed in criminal and immigration law, and/or access to co-counsel who are 
qualified in those fields. Such access should be provided while the individual is subject to 
immigration-related enforcement activities, including interviews, processing appointments, 
hearings, and any procedure that may result in criminal prosecution or the individual’s detention 
or removal from the United States. 

 
Fourth Amendment Right Against Unreasonable Searches and Seizures 

 
 In 2007, agents entered several homes in Minnesota looking for undocumented workers, 
based on a probation officer’s suspicion that some Hispanic individuals under her supervision 
were in the country illegally.  The names and addresses were given to Immigration and Customs 
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Enforcement.  The agents did not have a search warrant, and when asked for one, responded “We 
don’t need one,” according to a wrongful search action filed in April 2008 in  federal court in 
Minneapolis.  In 2007, ICE was sued at least four times for allegedly entering homes without a 
warrant in violation of the Fourth Amendment.  
 
 In Twin Falls, Idaho, a suit alleges that Customs and Border Patrol (CBP) agents 
approached shoppers at a warehouse store asking to see documentation of lawful presence.  It is 
alleged that the agents had no probable cause to stop any of the individuals, many of whom were 
United States citizens.   
 
 The exclusionary rule, which bars evidence obtained from illegal searches and seizures, 
generally does not apply in civil deportation or removal proceedings.  Thus, even if immigration 
officers entered a home illegally, an immigration judge could still grant a removal order.   

 
This recommendation supports legislation that ensures that individuals arrested or 

detained in immigration enforcement actions receive a legal orientation, including notice of their 
right to remain silent, right to confront witnesses, right to a trial, and a complete and accurate 
translation of the investigation and proceedings in a language they comprehend that enables them 
to understand their rights.  Further, it encourages bar associations to raise awareness of the rights 
available to individuals taken into custody during workplace enforcement actions in their 
communities and to assist in the provision of pro bono legal services to individuals who cannot 
afford to hire an attorney. 
 
Knowing and Voluntary Waiver of Rights and Guilty Plea 
 

The Postville action employed a “fast track” prosecution system in which federal 
prosecutors charged defendants with aggravated identity theft, a charge which carries a two-year 
mandatory minimum sentence, and offered them a deal under which they would plead guilty to a 
lesser offense carrying a five-month sentence. As part of the plea, defendants were required to 
waive any claims they might assert to lawful immigration status, effectively agreeing to 
automatic deportation after they served their prison time.  The plea deal was good for only seven 
days. The defense lawyers appointed during these proceedings represented an average of 
seventeen (17) individuals each (in addition to their already burdensome caseload).  According to 
subsequent reports, defendants were not fully advised of their immigration status or the 
immigration consequences of their pleas, and many did not even understand what they were 
pleading guilty to.  The attorneys provided by the government had limited access to their clients 
and few had the time, training, or resources to properly advise their clients on the immigration 
issues.  Most were unable to access immigration counsel, and those immigration attorneys who 
were present reported difficulty in gaining access to their clients.7   

 
 

7 See http://www.aila.org/content/fileviewer.aspx?docid=26039&linkid=184085; 
http://www.prweb.com/releases/AILA/Railroad_Justice/prweb1144114.htm; 
http://www.nytimes.com/2008/08/09/us/09immig.html?ei=5124&en=714952686f3fa0a6&ex=1376020800
&partner=permalink&exprod=permalink&pagewanted=all;  

 7

http://www.aila.org/content/fileviewer.aspx?docid=26039&linkid=184085
http://www.prweb.com/releases/AILA/Railroad_Justice/prweb1144114.htm
http://www.nytimes.com/2008/08/09/us/09immig.html?ei=5124&en=714952686f3fa0a6&ex=1376020800&partner=permalink&exprod=permalink&pagewanted=all
http://www.nytimes.com/2008/08/09/us/09immig.html?ei=5124&en=714952686f3fa0a6&ex=1376020800&partner=permalink&exprod=permalink&pagewanted=all
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A criminal conviction, even for a minor or misdemeanor offense, can have a devastating 
effect on an immigrant's right to stay in the U.S. with his or her family.  Effective assistance of 
counsel to an immigrant in a criminal matter, including advice whether or not to accept a plea 
agreement, includes a thorough analysis of whether or not the defendant has a claim to relief 
from removal in the United States or is otherwise eligible for an immigration benefit.   
 

This recommendation supports legislation that ensures that attorneys are given an 
adequate opportunity to consult, in private, with each client and to investigate and evaluate the 
facts and circumstances (including the potential impact of a criminal conviction on the 
individual's immigration status, the strength of the government’s case and any defenses or claims 
for relief the client may be in a position to assert); that individuals have a full and fair 
opportunity to consider any plea offer and to confer with counsel regarding the offer, as well as 
to assert any defenses or claims for relief; and that individuals are only permitted to waive their 
rights if the waiver is knowing and voluntary. 
 
Right to Translation of Proceedings 
 

The right of a person facing deportation to participate meaningfully in the deportation 
proceedings by having them competently translated into a language he can understand is 
fundamental.  See Tejeda-Mata v. Immigration and Naturalization Service, 626 F.2d 721 (9th 
Cir. 1980); Matter of Tomas, 19 I & N Dec. 464 (BIA 1987).  In Postville, as in many of the 
other raids around the country, the individuals were given Spanish language interpreters.  
However, a majority of the individuals were indigenous Guatemalans who spoke Mayan 
languages, or were from other indigenous tribes from the Central American region.  Both the 
defendants and the interpreters complained that the immigrants did not understand the charges 
against them or the consequences of the plea agreement.   

 
This recommendation supports the provision of accurate translation services for immigrants 
throughout investigative and substantive proceedings. 
 
Current ABA Policy 
 
 The ABA has adopted numerous policies in support of protections for noncitizens in 
detention or in immigration proceedings. Among these are policies which: support access to 
counsel for noncitizens in immigration-related matters, with counsel provided for indigent ; 
oppose detention of non-citizens in immigration removal proceedings except in extraordinary 
circumstances, which would include a determination, following a hearing and subject to judicial 
review, that a person presents a threat to national security or public safety, or presents a 
substantial flight risk; supports the use of humane alternatives to detention that are the least 
restrictive necessary to ensure appearance at immigration proceedings, including such 
alternatives as supervised pre-hearing release and bond based on the individual’s economic 
means and risk of flight; supports protection of the constitutional and statutory rights of detainees 
through disclosure of their names, locations, and the charges against them and access by 
attorneys and family members. The ABA also opposes involuntary transfers of detained 
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immigrants to remote facilities if such transfer would impede an existing attorney-client 
relationship or if appropriate immigration counsel is not available near the site. 
 

  This recommendation builds on these policies, adding important safeguards for 
individuals caught up in immigration enforcement actions. Drawing on lessons learned from 
Postville and other recent experiences, the recommendation addresses the need for counsel versed 
in immigration and criminal law; provides for emergency assistance to minor children; and 
supports safeguards for avoiding mistaken arrest and detention of U.S. citizens.   
Legislative Reform 
 
 In the 110th Congress, Senators Robert Menendez (D-NJ) and Edward M. Kennedy (D-
MA) introduced S. 3594, the “Protect Citizens and Residents from Unlawful Raids and 
Detention Act,” which would codify many of the policies contained in the recommendation. If 
enacted by the House of Delegates, the recommendation will enable the ABA to advocate on 
behalf of similar legislation, as ell as administrative measures to improve protection and 
assistance for individuals arrested and detained in the course of immigration enforcement 
actions.  
 
Response of the Legal Profession 
 

Finally, the recommendation calls on lawyers to provide pro bono legal services to 
individuals arrested during immigration enforcement actions, and urges bar associations to 
facilitate effective representation through training programs for court appointed and pro bono 
counsel.  Such training programs are needed to educate lawyers about the dynamics of 
immigration law, the consequences of criminal convictions, the relevant laws, and strategic 
considerations in representing individuals in various types of proceedings.  

 
 

Pro bono and legal aid lawyers can assist individuals arrested during immigration 
enforcement actions by: 
 

Providing legal assistance to individuals facing criminal charges arising from the 
enforcement action during preliminary phases, as well as through trial or a plea 
agreement. 

 
Representing individuals seeking immigration relief and assisting them in obtaining other 

benefits, such as medical assistance or disability benefits, for which they may be eligible 
under the immigration laws.   

 
Assisting attorneys in representing noncitizens in criminal proceedings, and provide them 

with at least a cursory understanding of the immigration consequences of criminal 
convictions. 

 
Providing pamphlets, literature, or presentations for immigrants advising them of their rights 

in enforcement actions and criminal proceedings, and within the immigration system. 
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Such assistance would go a long way toward ensuring that noncitizens are afforded due 
process if and when they are arrested or detained.   

For the aforementioned reasons, we urge the House of Delegates to adopt the recommendation. 
   
        Respectfully submitted, 

Anthony Joseph 
Chair, Criminal Justice Section 

  
 Mark Agrast  
 Chair, Commission on Immigration 

February 2009 
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 GENERAL INFORMATION FORM 
  
Submitting Entity: American Bar Association Section of Criminal Justice and ABA 
Commission on Immigration 
 
Submitted By: Anthony Joseph, Chair Section of Criminal Justice and Mark Agrast, Chair, 
Commission on Immigration 
 
1. Summary of Recommendation(s). 

That the American Bar Association supports legislation and/or administrative standards 
to ensure due process and access to appropriate legal assistance for persons arrested or 
detained in connection with immigration enforcement actions, including large-scale 
worksite enforcement actions. Additionally, that Congress should provide adequate 
resources for the protection and assistance for victims of unsafe workplaces. Finally, 
encourages bar associations to raise awareness of the rights available to individuals taken 
into custody during workplace enforcement actions in their communities and to assist in 
the provision of pro bono legal services to individuals who cannot afford to hire an 
attorney. 

 
2. Approval by Submitting Entity.   

The recommendation was approved by the Criminal Justice Section Council on 
November, 12, 2008. The recommendation was approved by the Commission on 
Immigration on October 31, 2008. 

 
3. Has this or a similar recommendation been submitted to the House or Board previously? 
 No. 
 
4. What existing Association policies are relevant to this recommendation and how would 

they be affected by its adoption? 
 

  Due Process Right to Counsel for All Persons in Removal Proceedings: Opposes 
involuntary transfers of detained immigrants to remote facilities if such transfer would 
impede an existing attorney-client relationship or if appropriate immigration counsel is 
not available near the site.   Additionally, counsel should be available to all noncitizens in 
immigration-related matters, and indigent persons eligible for relief should be referred to 
pro bono or appointed counsel.  Finally, counsel and guardians ad item should be 
appointed for unaccompanied minors and for the mentally ill and disabled in all 
immigration matters because these individuals are particularly vulnerable and face a 
variety of obstacles to accessing counsel.   
 

 Due Process Protections in Removal Hearings and Appeals.  Supports hearings that are in 
person and on the record, with notice and an opportunity to be heard.  Reasonable 
discovery procedures should be adopted for immigration proceedings.  Decisions should 
include findings of fact and conclusions of law that are amenable to review.  
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 Expedited Removal: Opposes expedited removal, which deprives individuals of the right 
to counsel and judicial review.   
 

 Legalization: Supports legislation recognizing that undocumented immigrants now in the 
United States should be dealt with realistically and humanely, and that those who are 
otherwise law-abiding should be accorded a legal status. 
 

 Asylees and Refugees: Supports the establishment of laws, policies, and practices that 
ensure optimum access to legal protection for refugees, asylum seekers, torture victims, 
and others deserving of humanitarian refuge.     
 

 Process and Interpretation of Proceedings: Supports administrative improvements to the 
asylum process and to the exercise of the right to counsel consistent with Section 292 of 
the Immigration Act; supports legislation for temporary U.S. protection for persons who 
may not qualify for asylum but who would be endangered if forced to leave. 
 

 Children's Rights: Urges non-discrimination against any child based on citizenship or 
status; opposes efforts to restrict or deny equal access to public education, foster care or 
social service; urges respect for Constitutional rights to due process and civil liberty for 
all persons in the United States.. 
 

 Criminalization of Civil Immigration Violations: Opposes criminalization of civil 
violations of immigration law.   
 

 Deportation/Removal of Non-Citizen Based Upon Conviction of a Crime: Urges 
Congress to restore authority to state and federal sentencing courts to waive a non-
citizen's deportation or removal based upon conviction of a crime, by making a “judicial 
recommendation against deportation” upon a finding at sentencing that removal is 
unwarranted in the particular case or, alternatively, to give such waiver authority to an 
administrative court or agency.  Urges federal immigration authorities to avoid 
interpretations of the immigration laws that extend the reach of the “aggravated felony” 
mandatory deportation ground.  Urges states, territories, and the federal government to 
expand the use of the pardon power to provide relief to non-citizens otherwise subject to 
deportation or removal on grounds related to conviction, where the circumstances of the 
particular case warrant it.   
 

 Detention: Opposes the detention of non-citizens in immigration removal proceedings 
except in extraordinary circumstances, which would include a determination, following a 
hearing and subject to judicial review, that a person presents a threat to national security 
or public safety, or presents a substantial flight risk. 
 

 Detention by the INS: Opposes incommunicado detention by INS and urges protection of 
the constitutional and statutory rights of detainees by disclosing the names and locations 
of detainees, charges against them, and access to them by attorneys and family members, 
as well as specific due process protections. 
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 Detention Standards: Supports federal regulations that codify DHS Immigration and 
Customs Enforcement (ICE) National Detention Standards, and supports improvement, 
review, and increased oversight of detention standards implementation.  Supports 
enforcing the detention standards at all detention facilities.  Urges that the least restrictive 
detention setting be used for individuals and families in immigration detention, and that 
immigration detainees not be housed with criminal inmates.  Also supports improvements 
to the detention standards, and provides for two means of ensuring appropriate detention 
standards implementation: a DHS oversight office to review all ICE detention facility 
inspection reports; and in-depth training for all individuals who come into regular contact 
with detainees. 
 

 Detention Standards for Unaccompanied Alien Children: Adopts the black letter ABA 
Standards for the Custody, Place and Care; Legal Representation; and Adjudication of 
Unaccompanied Alien Children in the United States, dated August 2004, which address 
the comprehensive psychological, legal, medical, mental health, educational, and other 
basic needs of unaccompanied immigrant children in federal custody. 

 
5. What urgency exists which requires action at this meeting of the House? 

In recent years, immigration enforcement has grown at astounding rates, especially given 
the rise in worksite arrests.  In 2002, there were approximately 500 arrests; in 2007, an 
estimated 5,000 people were arrested in worksite enforcement actions.  The final 2008 
numbers are already on track to far surpass all previous years.  The men, women, and 
children caught up in these actions were charged with civil immigration violations, as 
well as federal identity theft and false document charges.  These carry severe 
consequences, including prison, deportation, and family separation. 
In May 2008, in what has become a prominent example of why legislation and reform is 
needed, federal officials raided Agriprocessors, Inc., a meatpacking plant in Postville, 
Iowa, and arrested 400 workers.  At the time, this was the largest enforcement action to 
date, and showed an increasingly aggressive approach by U.S. Immigration and Customs 
Enforcement (“ICE”), a division of the Department of Homeland Security (“DHS”).  
Since this action, there have been reports of additional large scale actions. 

 
6. Status of Legislation.   

Senators Menendez and Kennedy introduced the “Protect Citizens and Residents from 
Unlawful Raids and Detention Act,” which is currently before the Senate Judiciary 
Committee (110th Congress, 2d Session, S.3594). (Note, by the way, that the legislation 
will no longer be pending when the House of Delegates meets, unless it has been 
reintroduced.) 

 
7. Cost to the Association.  (Both direct and indirect costs.) No Costs  

The recommendation’s adoption would not result in direct costs to the Association. The 
only anticipated costs would be indirect costs that might be attributable to lobbying to 
have the recommendation adopted or implemented at all levels of government.  These 
indirect costs cannot be estimated, but should be negligible since lobbying efforts would 
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be conducted by existing staff members who already are budgeted to lobby Association 
policies.  

 
8. Disclosure of Interest.  (If applicable.) 
  

 No known conflict of interest exists.   
 
9. Referrals. 

Concurrently with submission of this report to the ABA Policy Administration Office for 
calendaring on the February 2009 House of Delegates agenda, it is being circulated to the 
following: 

 
 Sections, Divisions and Forums: 

All Sections and Divisions 
  

10. Contact Person.  (Prior to the meeting.) 
 
 Robert Snoddy 
 The American Bar Association Criminal Justice Section 
 740 15th St NW 
 Washington DC 20005 
 (202) 662-1516 (phone) 
 (202) 662-1501 (fax) 
 snoddyr@staff.abanet.org   
 

Irena Lieberman 
The American Bar Association Commission on Immigration 
740 15th St., NW, Suite 900 
Washington, DC 20005 
202-662-1008 (phone) 
202-638-3844 (fax) 

 liebermi@staff.abanet.org  
 
11. Contact Person.  (Who will present the report to the House.) 
 

Stephen Saltzburg 
George Washington University 
2000 H St NW 
Washington, DC 20052-0001 
(202) 994-7089 
Fax: (202) 994-7143 
Email: ssaltz@law.gwu.edu 
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 Mark Agrast 
 Center for American Progress 
 1333 H St NW 
 Washington, DC 20005-4707 
 (202) 682-1611 
 Fax: (202) 682-1867 
 Email: magrast@americanprogress.org  
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Executive Summary 
 
 
1. Summary of the recommendation 

The Criminal Justice Section recommends that the ABA adopt new policy that supports 
legislation and/or administrative standards to ensure due process and access to 
appropriate legal assistance for persons arrested or detained in connection with 
immigration enforcement actions, including large-scale worksite enforcement actions. 
Additionally, that Congress should provide adequate resources for the protection and 
assistance for victims of unsafe workplaces. 
  
 

2.  Summary of the issue which the recommendation addresses 
In recent years, immigration enforcement actions have multiplied in both number and 
scope. Worksite arrests have increased markedly, from 500 in 2002 to 5,000 in 2007.  
The final 2008 numbers are already on track to far surpass all previous years.  The men, 
women, and children caught up in these actions have been charged with civil immigration 
violations, as well as federal identity theft and document fraud.  These charges carry 
severe consequences, including prison, deportation, and family separation. 
 

3. How the proposed policy position will address the issue 
This recommendation supports legislation to ensure due process and access to appropriate 
legal assistance for persons arrested or detained in connection with immigration 
enforcement actions, including large-scale worksite enforcement actions. Such legislation 
should require notice of the right to consult with an attorney and a full and fair 
opportunity to assert any defenses or claims for relief. The proposed policy calls for non-
citizens to be granted the basic right to due process of the law; the requirement by the 
DHS to meet bond and detention standards; Fourth Amendment rights; right to effective 
assistance of Counsel; and right to interpretation of proceedings.  
 

4. A summary of any minority views or opposition which have been identified 
None have been identified yet.  
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EXECUTIVE SUMMARY  
1. Summary of the Recommendation: Reinstate the federal general revenue sharing (GRS) 
program to allow states and local governments to have sufficient funds for infrastructure 
maintenance and construction (particularly in the area of transportation, communication and 
energy), public safety and national security facilities, disaster relief and reconstruction on a 
contingency basis, enhancement of community development, public alternative renewable 
energy and pollution control, enhancement of public education, and budgetary stability and 
sound fiscal practices. GRS funds should be allocated based on state and local government 
revenue raising effort and resources, effort to reduce personnel expenses, effort to reduce 
benefit expenses, effort to streamline state and local government, and effort to achieve safe 
and decent basic living conditions for all citizens.  
2. Summary of the Issue that the Resolution Addresses: The new national Administration 
will be addressing the crises in the financial services industry and the manufacturing industry 
to promote normal credit facilities and maintain employment, respectively, in its first 100 
days. The Association must go on record that a financial crisis exists in maintaining state and 
local government operations and funding infrastructure projects which cannot be met alone 
by state and local government resources on due to falling real property taxes, sales taxes and 
other revenues on account of a declining national economy, and that massive government 
employment layoffs and cessation of infrastructure maintenance and construction will result 
from unsustainable state and local government deficits without federal funding in the form of 
GRS.  
3. Please Explain How the Proposed Policy Recommendation will Address the Issue: 
The proposed policy will advance the new national Administration’s focus on the financial 
crisis facing states and local governments and the need to fund operating and structural 
deficits, maintain the national infrastructure, and prevent massive state and local government 
personnel layoffs in 2009 and beyond with federal funding assistance in the form of GRS.  
4. Summary of Minority Views: The federal government is currently mired in historically 
large deficits, is obligated to funding two wars and foreign operations to maintain national 
security, and generally lacks the revenue sources to reinstate the GRS program. The financial 
crises at the state and local government level should be addressed by raising taxes and new 
revenue sources and cutting back in the size of state and local government. 
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EXECUTIVE SUMMARY  

 
1. Summary of the Recommendation  
The Recommendation calls for the American Bar Association to urge Congress to oppose 
legislation that would create a federal law of child custody controlling state custody cases 
involving servicemember-parents. The Recommendation urges that the legislation be stopped 
because it would dictate court outcomes in child custody cases, even where the child’s best 
interests do not support that outcome; create federal-question jurisdiction over child custody 
cases, long the province of state courts; impose federally-mandated evidentiary burdens on 
state courts; co-opt the growing body of state laws that comprehensively and appropriately 
address domestic relations matters affecting servicemembers; and cast doubt on existing 
servicemember protections found in the Servicemembers Civil Relief Act (SCRA), 50 U.S.C. 
App. §§ 501-596.  
 
2. Summary of the Issue that the Resolution Addresses  
The issue arises from strong concern among child advocates, military legal assistance experts 
and others that the opposed legislation would inappropriately employ federal fiat to invade 
the province of the states by dictating court outcomes in child custody cases affecting 
deployed servicemembers. The opposed legislation provides that deployed servicemembers 
who had child custody at the time of their deployment would automatically have that custody 
restored upon their return, irrespective of other considerations affecting the best interests of 
the child. The opposed legislation would provide that custody could be denied to the 
returning servicemember in such a case only by a showing of “clear and convincing” 
evidence that it was not in the child’s best interests. The opposed legislation improperly 
creates federal substantive law and evidentiary rules for custody determinations historically 
left to state courts. The opposed legislation would misuse the Servicemembers Civil Relief 
Act, the source of important procedural protections for servicemembers in litigation, to 
dictate substantive outcomes in custody cases. The legislation would cast doubt of the ample 
and adequate servicemember protections already found in the SCRA. The opposed legislation 
would create federal-question jurisdiction over these child custody cases, a role federal courts 
are ill-equipped to fulfill. The opposed legislation would pre-empt the emerging body of state 
laws that comprehensively and organically address servicemember domestic relations 
interests. The essence of the issue is that the opposed legislation is not in the interest of 
children or servicemembers.  
3. Please Explain How the Proposed Policy Position will Address the Issue  
The Proposed Policy would influence the United States Senate and the House of 
Representatives to oppose the legislation and thereby remove the threat to the interests of 
children and servicemembers posed thereby.  
4. Summary of Minority Views  
We are aware of no minority views within the ABA. 
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EXECUTIVE SUMMARY  
1. Summary of the Recommendation  

Federal, state and territorial governments are urged to enact legislation with 
appropriate funding that would eliminate any prohibitions or restrictions on 
participants in the private insurance and reinsurance markets from making available 
broadened insurance protection for property damage arising from storms, including 
damage from wind, wind-driven rain, and flood caused by storm surge, but 
excluding damage arising from other types of flood; provided that the availability of 
such broadened insurance coverage on a voluntary basis by insurers should be 
encouraged through a competitive marketplace under a regulatory system permitting 
broad flexibility in insurance pricing and product development.  

Storm surge is defined as water that is pushed toward the shore by the force 
of the winds swirling around a storm. The coverage provided for storm 
surge would be to damage directly caused by the force of the storm surge.  
Flood is defined as an overflowing of water on an area of land that is 
normally dry and storm surge is defined as water that is pushed toward the 
shore by the force of the winds swirling around a storm. The coverage 
provided for storm surge would be limited (unless an insurer explicitly 
chose to provide even broader coverage) to damage directly caused by the 
force of the storm surge.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the research included the full range 
of issues arising out of insurance coverage, availability, and affordability for hurricanes 
and storms and the executive, administrative, legislative, and judicial framework for 
addressing such issues.  



The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that 
the coverage of the basic homeowners policy be changed to include damages 
caused by wind driven storm surge and then lessening the nature and extent of 
the risk of losses as much as possible over a 10 year period to increase access to 
“available” and “affordable” insurance. Resolution of ambiguity regarding 
causation is also shifted to the insurers and the National Flood Insurance 
Program; two parties better able to resolve the boundaries of their respective 
coverages, in ways that do not burden state and federal courts with excessive 
litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
This is the keystone Recommendation that cannot be summarized. It depends on 
each element of the Recommendation and on all six of the associated 
Recommendations to achieve an “available” and “affordable” optional policy or 
endorsement for the insureds with the coverages that will reduce post hurricane and 
storm litigation in the federal and state courts.  

4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 
stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 
Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies. 
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EXECUTIVE SUMMARY  

1. Summary of the Recommendation  
This Recommendation addresses one of the most controversial issues in the post-Katrina 
insurance debate – what should be the role of the federal government in conjunction with 
the private insurance market.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the investigation included the full 
range of issues arising out of insurance coverage, availability, and affordability for 
hurricanes and storms and the executive, administrative, legislative, and judicial 
framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that 
the coverage of the basic homeowners policy be changed to include damages 
caused by wind driven storm surge and then lessening the nature and extent of 
the risk of losses as much as possible over a 10 year period to increase access to 
“available” and “affordable” insurance. Resolution of ambiguity regarding 
causation is also shifted to the insurers and the National Flood Insurance 
Program; two parties better able to resolve the boundaries of their respective 
coverages, in ways that do not burden state and federal courts with excessive 
litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
Congress is urged to consider ways to strengthen the insurance financial 
infrastructure to deal with natural catastrophes through programs that 
increase availability of affordable insurance in areas highly-exposed to 
catastrophes, without competing with the private market.  
Changes are proposed in the federal flood insurance program NFIP. A 
sound actuarial basis for premiums, a phase out of subsidies in existing 
premiums, education of citizens in flood zones to encourage the purchase of 
flood insurance, prioritization of the upgrading of existing flood maps, and  



requiring flood insurance for properties financed with mortgages made by 
state-chartered financial institutions are all urged. Raising NFIP coverage 
limits because so many claims were filed at policy limits (with property 
damage well beyond limits), is also urged, but only if the premiums charged 
are risk-based and adequate to pay the losses.  

4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 

stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 

Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies. 
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EXECUTIVE SUMMARY  

1. Summary of the Recommendation  
This Recommendation addresses the concern that there are barriers in governmental 
laws and regulations that discourage private capital markets from financing 
catastrophe risks through the issuance of catastrophe-linked (“CAT-linked”) securities, 
which limits competitive market pricing of insuring the risk of catastrophes.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the investigation included the full 
range of issues arising out of insurance coverage, availability, and affordability for 
hurricanes and storms and the executive, administrative, legislative, and judicial 
framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that the 
coverage of the basic homeowners policy be changed to include damages caused by 
wind driven storm surge and then lessening the nature and extent of the risk of losses 
as much as possible over a 10 year period to increase access to “available” and 
“affordable” insurance. Resolution of ambiguity regarding causation is also shifted 
to the insurers and the National Flood Insurance Program; two parties better able to 
resolve the boundaries of their respective coverages, in ways that do not burden state 
and federal courts with excessive litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
A study through the U.S. Treasury is recommended to determine what changes in 
federal laws and regulations would reduce barriers in governmental laws and 
regulations that discourage private capital markets from financing catastrophe risks, 
and the National Association of Insurance Commissioners and state governments are 
urged to undertake a similar study.  
After the studies, the federal government is requested to pass legislation as needed to 
encourage the issuance of catastrophe “CAT-linked” securities, securities which are  

6  7  



linked to major catastrophe events such as the occurrence of one or more hurricanes 
exceeding certain specified thresholds, while insurance regulators and the Financial 
Accounting Standards Board (FASB) are urged to reform insurance and public 
accounting rules to facilitate the issuance of catastrophe “CAT-linked” securities.  

4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 
stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 
Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies. 
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EXECUTIVE SUMMARY  

1. Summary of the Recommendation  
This Recommendation addresses the steps that primarily the federal government and 
others could take in order to speed recovery after a natural disaster and thereby 
reduce some of the losses incurred by the residents affected by the catastrophes.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the investigation included the full 
range of issues arising out of insurance coverage, availability, and affordability for 
hurricanes and storms and the executive, administrative, legislative, and judicial 
framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that 
the coverage of the basic homeowners policy be changed to include damages 
caused by wind driven storm surge and then lessening the nature and extent of 
the risk of losses as much as possible over a 10 year period to increase access to 
“available” and “affordable” insurance. Resolution of ambiguity regarding 
causation is also shifted to the insurers and the National Flood Insurance 
Program; two parties better able to resolve the boundaries of their respective 
coverages, in ways that do not burden state and federal courts with excessive 
litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
Federal action: distribute emergency liquidity, cause or support the offering of 
temporary forbearance on mortgage loans and modify current distribution 
channels for federal disaster assistance (SBA loans, FEMA and HUD co-
ordination, Federal Reserve service as lender of last resort, Treasury 
assistance as backstop to state guaranty funds). Tax code incentives are 
urged to encourage catastrophe risk-taking by private insurers and 
investment credits for investments in catastrophe mitigation measures in 
high-risk areas by homeowners and businesses. Finally, the Federal 
Government and the Financial Accounting Standards Board ("FASB”) are 
urged to allow for multi-year tax-deferred catastrophe reserves to be  



established by insurers and other parties at risk for natural catastrophes to 
be used solely for natural catastrophes, and permit annual net additions to such 
reserves.  

4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 
stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 
Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies 
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EXECUTIVE SUMMARY  

1. Summary of the Recommendation  
To achieve the goal of reducing post disaster litigation, this Recommendation recognizes 
that only by taking steps to mitigate future losses by constructing or modifying structures 
so that losses from future mega-catastrophes are lowered, can insurance with broadened 
coverages that address the causes of litigation, be made affordable. “The first line of 
defense against catastrophes – given that most cannot be prevented (a key exception 
being acts of terrorism) – is to minimize or “mitigate” losses in event they occur”. 
Financial Services Roundtable Blue Ribbon Commission on Mega-Catastrophes, A Call 
to Action, p. 32.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the investigation included the full 
range of issues arising out of insurance coverage, availability, and affordability for 
hurricanes and storms and the executive, administrative, legislative, and judicial 
framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that the 
coverage of the basic homeowners policy be changed to include damages caused by 
wind driven storm surge and then lessening the nature and extent of the risk of 
losses as much as possible over a 10 year period to increase access to “available” 
and “affordable” insurance. Resolution of ambiguity regarding causation is also 
shifted to the insurers and the National Flood Insurance Program; two parties better 
able to resolve the boundaries of their respective coverages, in ways that do not 
burden state and federal courts with excessive litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
State-of-the art building codes, cost-effective retrofitting, land-use policies that 
discourage construction in areas that are difficult to evacuate or that pose unusually high 
risk to personal safety or property loss, seller disclosures in a standardized format at the 
time of sale regarding the property’s resistance to damage from natural disasters and 
any mitigation efforts made during construction or retro-fitting, mitigation 
improvement loans to homeowners, property tax credits or enabling grants to encourage 
retrofitting, removal of property tax disincentives to mitigation improvements and 
adoption and regular updating of emergency preparedness plans for mega-catastrophes; 
are all elements of a comprehensive plan to bring to market affordable insurance policies 
with broadened coverages that reduce post catastrophe litigation.  



4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing 
various stakeholders for their outstanding contributions to the difficult work of the 
Task Force. However, it is important to stress that the positions expressed in this 
Report and Recommendations, while resulting in an overall general consensus, does 
not necessarily represent the opinions of the entire ex officio membership or their 
respective policies.  

i The government-sponsored enterprises (GSEs) are a group of financial services 
corporations created by the United States Congress. Their function is to enhance the flow of 
credit to targeted sectors of the economy and to make those segments of the capital market 
more efficient and transparent. Congress created the first GSE in 1916 with the creation of 
the Farm Credit System and initiated GSEs in the home finance segment of the economy with 
the creation of the Federal Home Loan Banks in 1932. The residential mortgage borrowing 
segment consists of Fannie Mae, Freddie Mac and the 12 Federal Home Loan Banks.   
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EXECUTIVE SUMMARY  

1. Summary of the Recommendation  
This Recommendation focuses on federal acts to mitigate losses from mega-catastrophes 
by influencing building codes and land-use in certain situations.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism of the 
insurance system as it relates to the kinds of disasters precipitated by hurricanes and 
storms. In response, TIPS established the Task Force on Disaster Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage difficulties 
arising from hurricanes, including (1) why so much litigation has surfaced over the 
wind/water issue, and (2) why insurers are departing from hurricane-prone areas in 
Florida and along the entire east coast.' The scope of the investigation included the full 
range of issues arising out of insurance coverage, availability, and affordability for 
hurricanes and storms and the executive, administrative, legislative, and judicial 
framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that 
the coverage of the basic homeowners policy be changed to include damages 
caused by wind driven storm surge and then lessening the nature and extent of 
the risk of losses as much as possible over a 10 year period to increase access to 
“available” and “affordable” insurance. Resolution of ambiguity regarding 
causation is also shifted to the insurers and the National Flood Insurance 
Program; two parties better able to resolve the boundaries of their respective 
coverages, in ways that do not burden state and federal courts with excessive 
litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
In view of the investment of federal funds required following a catastrophe, the federal 
government is urged to call for risk-appropriate federal standards requiring 
strong, damage-resistant building codes for new construction that reflects 
best practices for reducing catastrophe loss exposure and for vigorous 
enforcement of these codes. Land-use policies that discourage or prevent 
construction in areas that are difficult to evacuate or that pose unusually 
high risk to personal safety or property loss are recommended. FEMA is 
urged to encourage effective enforcement of statewide building codes in its 
Hazard Mitigation Grant Program.  
Finally, Congress is urged to authorize additional funds for disaster 
prevention and preparedness activities, including additional funds on a 
matching basis to states and localities in areas of high catastrophe risk to 
support enforcement of building codes, and for mitigation grants, tax 
credits, and needs tested direct insurance subsidies.  



4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 
stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 
Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies   
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 EXECUTIVE SUMMARY  

1. Summary of the Recommendation  

This Recommendation seeks to minimize litigation through increased 
transparency and consistent claims adjustment outcomes and effectively use 
voluntary alternative dispute mediation programs to further reduce the extent of 
the litigation that gets filed following catastrophes.  

2. Summary of the Issue that the Resolution Addresses  
As a result of Hurricanes Katrina and Rita, there had been widespread criticism 
of the insurance system as it relates to the kinds of disasters precipitated by 
hurricanes and storms. In response, TIPS established the Task Force on Disaster 
Insurance Coverage.  
The specific mission of the Task Force was "to examine insurance coverage 
difficulties arising from hurricanes, including (1) why so much litigation has 
surfaced over the wind/water issue, and (2) why insurers are departing from 
hurricane-prone areas in Florida and along the entire east coast.' The scope of the 
investigation included the full range of issues arising out of insurance coverage, 
availability, and affordability for hurricanes and storms and the executive, 
administrative, legislative, and judicial framework for addressing such issues.  
The seven Recommendations are an integrated and highly interdependent set of 
proposals that begin with a major goal of reducing the nature and extent of post 
hurricane (catastrophe) litigation. This is accomplished first by suggesting that 
the coverage of the basic homeowners policy be changed to include damages 
caused by wind driven storm surge and then lessening the nature and extent of 
the risk of losses as much as possible over a 10 year period to increase access to 
“available” and “affordable” insurance. Resolution of ambiguity regarding 
causation is also shifted to the insurers and the National Flood Insurance 
Program; two parties better able to resolve the boundaries of their respective 
coverages, in ways that do not burden state and federal courts with excessive 
litigation.  

3. Please Explain How the Proposed Policy Position will Address the Issue  
Establish uniform standards for adjustment of claims and mediations, 
establish a database for the cost of services and materials after a catastrophe 
available to all parties, strengthen and make permanent the infrastructure and 
administration of post catastrophe mediation programs with standards for the 
training and certification of mediators.  

4. Summary of Minority Views or opposition which have been identified:  
TIPS extends its gratitude to the ex officio members of the Task Force representing various 
stakeholders for their outstanding contributions to the difficult work of the Task Force. 
However, it is important to stress that the positions expressed in this Report and 
Recommendations, while resulting in an overall general consensus, does not necessarily 
represent the opinions of the entire ex officio membership or their respective policies   
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AMERICAN BAR ASSOCIATION 
 

STANDING COMMITTEE ON ETHICS  
AND PROFESSIONAL RESPONSIBILITY 

 
REPORT TO THE HOUSE OF DELEGATES 

 
RECOMMENDATION 

 
 
 RESOLVED, That the American Bar Association  amends Model Rule of Professional 
Conduct 1.10(a) and related Comments, and to Model Rule of Professional Conduct 1.0, 
Comment [8] to read as follows: (additions are

1 
2 

 underlined; deletions are struck through): 3 
4 
5 

6 

7 
8 
9 

10 
11 

 
Rule 1.10  Imputation of Conflicts of Interest: General Rule 

     *   *   * 

 (a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing 
alone would be prohibited from doing so by Rules 1.7 or 1.9, 
unless 
 
   (1)  the prohibition is based upon a personal interest of the 
prohibited lawyer and does not present a significant risk of 
materially limiting the representation of the client by the remaining 
lawyers in the firm; or 

12 
13 
14 

 15 
16  
17 
18 

   (2)  the prohibition is based upon Rule 1.9(a), and 
 

19         (i) the disqualified lawyer is timely screened from any 
20 participation in the matter and is apportioned no part of the fee 
21 
22 

therefore; 
 
        (ii) written notice is promptly given to any affected former 23 

24 client to enable the former client to ascertain compliance with the 
25 provisions of this Rule, which shall include a description of the 
26 screening procedures employed; a statement of the firm's and of 
27 the screened lawyer's compliance with these Rules; a statement 

that review may be available before a tribunal; and an agreement 28 
29 by the firm to respond promptly to any written inquiries or 
30 
31 

objections by the former client about the screening procedures; and 
 

32         (iii) certifications of compliance with these Rules and with the 
screening procedures are provided to the former client by the 33 

34 screened lawyer and by a partner of the firm, at reasonable 
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35 intervals upon the former client's written request and upon 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

termination of the screening procedures. 
  
(b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by the 
formerly associated lawyer and not currently represented by the 
firm, unless 
  
   (1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and 
 
    (2) any lawyer remaining in the firm has information protected 
by Rules 1.6 and 1.9(c) that is material to the matter. 
  
(c) A disqualification prescribed by this rule may be waived by the 
affected client under the conditions stated in Rule 1.7. 
  
(d) The disqualification of lawyers associated in a firm with former 
or current government lawyers is governed by Rule 1.11.  

  
Comment 
 
[2] The rule of imputed disqualification stated in paragraph (a) 
gives effect to the principle of loyalty to the client as it applies to 
lawyers who practice in a law firm. Such situations can be 
considered from the premise that a firm of lawyers is essentially 
one lawyer for purposes of the rules governing loyalty to the client, 
or from the premise that each lawyer is vicariously bound by the 
obligation of loyalty owed by each lawyer with whom the lawyer is 
associated. Paragraph (a)(1) operates only among the lawyers 
currently associated in a firm.  When a lawyer moves from one 
firm to another, the situation is governed by Rules 1.9(b) and 
1.10(a)(2) and

65 
66 
67 

 1.10 (b). 68 

69                                               *   *   * 

70 [7] Rule 1.10(a)(2) similarly removes the imputation otherwise 
71 required by Rule 1.10(a), but unlike section (c), it does so without 
72 requiring that there be informed consent by the former client.  

Instead, it requires that the procedures laid out in sections (a)(2)(i)-73 
74 (iii) be followed.  A description of effective screening mechanisms 
75 appears in Rule 1.0(k).  Lawyers should be aware, however, that, 

even where screening mechanisms have been adopted, tribunals 76 
77 may consider additional factors in ruling upon motions to 

disqualify a lawyer from pending litigation. 78 
79  

 2
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 3

[8]  Paragraph (a)(2)(i) does not prohibit the screened lawyer from 80 
receiving a salary or partnership share established by prior 81 
independent agreement, but that lawyer may not receive 82 
compensation directly related to the matter in which the lawyer is 83 
disqualified. 84 

85  
[9]  The notice required by paragraph (a)(2)(ii) generally should 86 
include a description of the screened lawyer’s prior representation 87 
and be given as soon as practicable after the need for screening 88 
becomes apparent.  It also should include a statement by the 89 
screened lawyer and the firm that the client’s material confidential 90 
information has not been disclosed or used in violation of the 91 
Rules.  The notice is intended to enable the former client to 92 
evaluate and comment upon the effectiveness of the screening 93 
procedures. 94 

95  
[10]  The certifications required by paragraph (a)(2)(iii) give the 96 
former client assurance that the client’s material confidential 97 
information has not been disclosed or used inappropriately, either 98 
prior to timely implementation of a screen or thereafter.  If 99 
compliance cannot be certified, the certificate must describe the 100 
failure to comply. 101 

102  
[711]  Where a lawyer has joined a private firm after having 
represented the government, imputation is governed under Rule 
1.11(b) and (c), not this Rule.  Under Rule 1.11(d), where a lawyer 
represents the government after having served clients in private 
practice, nongovernmental employment or in another government 
agency, former-client conflicts are not imputed to government 
lawyers associated with the individually disqualified lawyer. 

103 
104 
105 
106 
107 
108 
109 
110  

[812]  Where a lawyer is prohibited from engaging in certain 
transactions under Rule 1.8, paragraph (k) of that Rule, and not this 
Rule, determines whether that prohibition also applies to other 
lawyers associated in a firm with the personally prohibited lawyer. 

111 
112 
113 
114 

115 
116 
117 
118 
119 
120 

121 
122 

                                              *   *   * 
Rule 1.0  Terminology 
 

Comment 
                                              *   *   * 
Screened 

[8] This definition applies to situations where screening of a 
personally disqualified lawyer is permitted to remove imputation 
of a conflict of interest under Rules 1.10, 1.11, 1.12 or 1.18.123 
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REPORT 
 

Model Rule of Professional Conduct 1.10(a) imputes the disqualification under Rule 1.7 
or 1.9 of one lawyer in a law firm to all other lawyers associated in the firm except when the 
disqualification is based on a personal interest of the lawyer that will not limit the ability of the 
other lawyers in the firm to represent the client.  The only other exceptions to the broad 
application of imputation are in Model Rules 1.11 (addressing private firms that hire former 
government lawyers), 1.12 (addressing private firms that hire a former judge, judicial law clerk, 
arbitrator, mediator, or other “third-party neutral”), and 1.18 (discussing situations in which 
material non-public information has been imparted by a prospective client).  In each of those 
situations, the law firm may avoid imputed disqualification by screening the disqualified lawyer 
from any involvement in the matter.   

 
To date, proposals to amend the Model Rules to allow screening when a lawyer moves 

from one private firm to another have been unsuccessful.  A proposal by the Commission on 
Evaluation of the Rules of Professional Conduct (“Ethics 2000”) was rejected in 2002 by the 
House of Delegates by a margin of 176 to 130.  Since the advent of the Model Rules, however, 
23 states have adopted rules of professional conduct generally permitting the movement of a 
personally disqualified lawyer to a new firm without imputing that lawyer’s disqualification to 
other lawyers in the new firm, if the lawyer is timely screened from participation in the matter.1  
Ten of those states adopted their screening rules since the Ethics 2000 vote.2  Although twelve of 
the 23 rules are consistent with this proposal, many of the rules vary in significant details.  This 
variation underscores the need for leadership by the ABA on the topic. 

 
The Standing Committee on Ethics and Professional Responsibility carefully considered 

the issues relating to imputed disqualification, and concluded that it is time for the American Bar 
Association to extend the concept of screening, which the Model Rules have long permitted in 
other contexts, to lawyers who move between private firms.3  Such a change must be 
accomplished without diminishing the duties that a lawyer owes to a former client.  Screening 
“denotes isolation of a lawyer” to prohibit both his participation in a matter and his 
communication or use of information he may have about the matter.  Rule 1.0(k).  Screening 
therefore serves to reinforce the lawyer’s duties to former clients under Rules 1.6 and 1.9. 

 
 

                                                 
1 See Arizona Rule 1.10(d); Colorado Rule 1.10(d); Delaware Rule 1.10(c); Illinois Rule 1.10(b),(2); Indiana Rule 
1.10(c); Kentucky Rule 3.130(1.10)(d); Maryland Rule 1.10(c); Massachusetts Rule 1.10(d)-(e); Michigan Rule 
1.10(b); Minnesota Rule 1.10(b); Montana Rule 1.10(c); Nevada Rule 1.10(e); New Jersey Rule 1.10(c)(2); North 
Carolina Rule 1.10(c); North Dakota Rule 1.10(b); Ohio Rule 1.10(c)-(d); Oregon Rule 1.10(c); Pennsylvania Rule 
1.10(b); Rhode Island Rule 1.10(c)(1); Tennessee Rule 1.10(c)-(d); Utah Rule 1.10(c); Washington Rule 1.10(e); 
and Wisconsin Rule 20:1.10(a).   

2  Arizona (2003), Delaware (2003), North Carolina (2003), Tennessee (2003), Montana (2004), Indiana (2005), 
New Jersey (2004), Nevada (2005), Utah (2005), and Rhode Island (2007) 

3 Standing Committee Members Susan Martyn and James McCauley dissent from this Recommendation. 
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The Committee proposed a substantially similar change at the 2008 Annual Meeting in 
Report 114 that was postponed for subsequent consideration, due in part to the late introduction 
of significant amendment proposals.  After careful consideration of the submitted amendments, 
the Committee issued a new discussion draft for comment on September 18, 2008.  It invited 
input and testimony on a series of questions related to the history of screening in states that 
permit it, and upon review of all the responses it received added further procedural requirements 
to the proposal.  The concerns identified throughout the Committee’s drafting process are 
addressed in this Report with Recommendations. 

 
Comments received from a number of sources, including the ABA Standing Committee 

on Client Protection, the Standing Committee on Professionalism, and others, caused the 
Committee expressly to identify in the Rule procedures designed to assure the former client that 
the transferring lawyer does not share the former client’s confidences with his new colleagues 
and does not participate in the same or a substantially related matter against the former client.  
These procedures: 

 
- Require that a prompt notice to the former client confirm that no material 

confidential information was shared with the new firm prior to 
implementation of the screen; 

 
- Require a statement about review of the screening process being available; 

and 
 

- Require certification by both the lawyer and firm, upon request and at the end 
of the process, that the screening procedures were followed and that no 
material confidential information was shared with the new firm and that the 
transferring lawyer had not participated in the same or substantially related 
matter against the former client. 

 
The Committee believes that the Rule’s stringent screening and notice procedures, if adhered to, 
resolve legitimate client concerns about a transferring lawyer’s conduct.  The certification  
requirement focuses the lawyer and the new firm on their responsibilities for protecting the 
former client’s interests.  Consequently, it should rarely be necessary to impute the transferring 
lawyer’s disqualification to all of her new lawyer colleagues in order to meet the former client’s 
concerns.  In exceptional cases, disqualification by a tribunal is available when lawyers 
themselves fail to exercise the necessary restraint. 

 
Lawyer Mobility and Protection of Confidentiality.  The Committee believes that 

framing the issue of imputation as a choice between client protection and lawyer mobility 
presents a false choice.  Clients must be protected, and their confidence (as well as that of the 
public) in their lawyers’ promise to keep their secrets must be preserved.  The question is not 
whether but how that should be accomplished. No one contends that the lawyer himself may 
represent others against a former client on substantially related matters after moving to a new 
firm.  Rule 1.9(a) is unequivocal on this subject.  In addition, no one disputes that the 
confidentiality duty continues after termination of the client-lawyer relationship.  If a lawyer 
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breaches that duty, she is subject to discipline, whether she has changed firms or not.  Screening 
is a mechanism to give effect to the duty of confidentiality, not a tool to undermine it.  

 
History Reveals No Problems with Ethical Screens.  The Committee inquired of states 

with screening and received responses from disciplinary counsel, state bar association officials, 
and practicing lawyers in those jurisdictions that properly established screens are effective to 
protect confidentiality.  Moreover, the Committee considered the applicable case law, and found 
that courts have exhibited no difficulty in reviewing and, where screening was found to have 
been effective, approving screening mechanisms. 

 
The Model Rules of Professional Conduct have permitted screening in public-private 

moves since they were first adopted by the ABA in 1983, and the Committee has not been made 
aware of even a handful of instances in which confidentiality has been breached.  Similarly, the 
Committee is unaware of any pattern of disciplinary actions arising out of screening in those 
states that permit the screening of transferring lawyers.  

 
The Requirement of Client Consent.  An often heard argument against permitting 

private lateral screening, articulated in the dissent, is the notion that a lawyer’s client should 
effectively hold veto power over the lawyer’s transferring to a new firm.  The Committee is very 
concerned that clients’ rights be protected, but we do not think protection of a client’s 
confidentiality interests requires a ban on mobility unless the client consents to the lawyer’s 
move.  Clients have no obligation not to withhold consent unreasonably.  This change permitting 
private lateral screening is particularly timely now, when law firms are downsizing and new job 
opportunities are shrinking, and a substantial number of lateral moves by lawyers may be 
involuntary.  In addition, restrictions on mobility affect the interests of other clients in being 
represented by the lawyer of their choice. 

 
Some have raised the specter that in the midst of a matter a lawyer with a significant role 

in the matter may be wooed by the law firm representing the other side.  That situation almost 
never happens.  A lawyer’s move from one private firm to another almost invariably requires 
confidential discussions between the lawyer and the new firm before the lawyer terminates her 
prior relationship, to determine whether or not the move will be in the lawyer’s and the new 
firm’s best interest.  If the lawyer is currently representing a client adverse to a client of the new 
firm, the lawyer must inform the client of her intention to begin discussions with the new firm 
because the personal interest of the lawyer in changing firms creates a conflict under Rule 
1.7(a)(2).  Screening is therefore of principal utility in cases where the lawyer’s role in the prior 
representation is concluded. 

 
Even if in a rare case the lead lawyer in a litigation moves to the opposing party’s law 

firm, the court may disqualify that firm rather than authorize it to screen the disqualified lateral 
lawyer.  The same would continue to be true under the proposed amendment.  The court can 
disqualify a firm when it is reasonable in the particular circumstances for the former client to fear 
that a screen may not be effective.   

 
Screening Protects the Interests of the Clients Both of a New Law Firm and of a 

Former Law Firm.  Although much of the debate over lateral screening has been focused on the 
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concerns of the clients of the lateral’s former firm, there is a parallel set of interests: after a 
transferring lawyer has been hired, every imputed disqualification based on the unavailability of 
screening results in a client that loses its law firm of choice.  The harm to all such clients is real, 
not theoretical.  Often the disqualification of a firm, based upon an imputed conflict of a newly-
hired lawyer, occurs after a matter is well under way and the affected client has spent substantial 
sums in fees.  Typically, such clients have played no part in the circumstances that led to the 
imputed disqualification, yet they suffer the cost, disruption, and delay resulting from it. 

 
If the new firm does represent a client adverse to the former client, in many cases the 

new firm could, consistent with Rule 1.16, withdraw from representing such a client in order that 
it can hire the transferring lawyer.  That client may be adversely impacted because it has lost the 
law firm of its choice.  If that firm, on the other hand, declines to hire the lawyer because of the 
conflict, clients of the new firm will be deprived of a lawyer the new firm thinks would serve 
their interests.  Thus, clients have interests on both sides of the screening question.  Screening 
does not solve all such problems, but reduces them to situations where the interests of the former 
clients cannot adequately be addressed by the screening mechanism.    

 
Disqualification Protects Against Exceptional Cases.  Although courts look to ethical 

rules for guidance on when counsel should be disqualified, standards for discipline do not bind 
tribunals called upon to rule on disqualification motions.  Both the proposed Rule and 
accompanying Comment expressly recognize that a former client may file a disqualification 
motion, and the tribunal will not be bound to authorize the representation.  For example, if a 
substantial number of lawyers on one side of a litigation move to the law firm representing the 
other side, a tribunal might disqualify the other side’s law firm, because it would be reasonable 
to doubt the efficacy of screens established for so many lawyers who possess so much material 
confidential information.  Other less extreme situations, may also cause a tribunal to disqualify 
counsel despite the existence of a screen that is permitted under the Rules.   

 
Cases such as Kala v. Aluminum Smelting Co., 688 N.E.2d 258, 265 (Ohio 1998), have 

balanced the interest of a former client in preserving confidences against the interest of a new 
firm’s client in preventing disqualification from being used to gain tactical advantage.  The court 
in Kala addressed a lawyer who negotiated for employment with opposing counsel without 
advising his client of the personal conflict, and disqualified that lawyer’s new firm because of 
“appearance.”  The case demonstrates that disqualification standards in a given state, under a 
court’s “inherent power to supervise members of the bar appearing before it,” id. at 261, may not 
be the same as the standards for discipline under the Model Rules.  Nonetheless, in reflecting 
agreement with the policy underlying the current Committee proposal, the Kala court said: 

 
If used properly, the process of screening attorneys who possess client 
confidences from other members of a firm can preserve those confidences while 
avoiding the use of the motion to disqualify as a device to gain a tactical 
advantage. 
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688 N.E.2d at 265.4 

 
In those cases where the transferring lawyer and the new firm may believe a screen to be 

effective, but it may be reasonable for clients to believe otherwise, tribunals are able to address 
such concerns.  In future cases, lawyers can be expected to conform their conduct to the judicial 
decisions developed in the disqualification context, as well as to the Rules.  Thus, both the Rules 
and the courts have a role in preserving confidence in the integrity of our profession.          

 
“Side Switching” Is Not the Issue.  Certain opponents of screening contend it permits 

“side switching,” which is a misnomer.  A lawyer disqualified by a conflict of interest may never 
assist the “other side” in a matter by changing firms.  The point of screening is to isolate that 
lawyer from participation in or communications about the matter, underscoring that the 
transferring lawyer is disqualified from “switching sides.”  The purpose of this recommendation 
is to avoid imputed disqualification of all the other lawyers in the new firm, lawyers who have 
not changed sides at all.   

 
Screening Employed after Public/Private Moves. Rules 1.11 (private firms hiring former 

government lawyers) and 1.12 (hiring a former judge, judicial law clerk, arbitrator, mediator, or 
other “third-party neutral”) have provided for screening since 1983 when the Rules were first 
adopted.  The Comment to those rules explains that the government client need not have a veto 
on lawyer mobility and describes how screening procedures can adequately protect the 
government client’s interest. 

 
The conclusion reflected in the rule was certainly influenced by a desire to promote 

lawyers’ entry into government service by not barring future employment in the private sector, 
where the former government lawyer will utilize the skills and experience developed during 
government employment.  For example, an enforcement lawyer at the Securities and Exchange 
Commission could become a valued private practitioner.  Although that lawyer may have 
acquired extremely sensitive information about the targets of Commission investigations, she 
may under Rule 1.11 join a firm defending such targets in Commission proceedings as long as 
she is appropriately screened.  The Committee is unaware of evidence that governmental clients 
have seen their confidences eroded through breaches of the screen.  The protections of 
confidential information afforded to the government client should work equally well for private 
clients.  The growing number of states that endorse screening for lawyers in both contexts 
suggests a growing acceptance of this analysis. 

 
Screening of Nonlawyer Staff.  Rule 5.3 provides generally that lawyers are responsible 

to ensure that the conduct of their nonlawyer employees is consistent with the lawyers’ duties 
under the Rules.  Comment [4] to Rule 1.10 states that the imputation rule of Rule 1.10(a) “does 
not prohibit representation by others in the law firm where the person prohibited from 

                                                 
4 See also Clinard v. Blackwood, 46 S.W.3d 177, 181 (Tenn. 2001) (although “adequate procedures to screen [an] 
attorney can rebut the presumption of shared confidences,” disqualification was appropriate despite a screen); Steel 
v. General Motors Corp., 912 F. Supp. 724, 746 (D.N.J. 1995) (disqualifying a lawyer’s new law firm despite a 
screen and despite acknowledging that “motions for disqualification are often filed to improperly delay proceedings 
and to deny a party the counsel of her choice”). 
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 efficacy of screening. 

                                                

involvement in a matter is a nonlawyer, such as a paralegal or legal secretary.”  It goes on to say 
that “[s]uch persons, however, ordinarily must be screened from any personal involvement in the 
matter to avoid communication to others in the firm of confidential information that both the 
nonlawyers and the firm have a legal duty to protect.”  Law students who have been exposed to 
confidential information while working temporarily at law firms are similarly permitted to be 
screened in subsequent employment with law firms.5 

 
The current Rule therefore suggests that nonlawyers possessing confidential information 

who are hired by a new firm may generally be screened without undue risk of injury to clients of 
their former firms.6  In the unusual cases where a screen does not adequately protect client 
confidences, courts disqualify the law firm that employs the moving nonlawyer.  See, e.g., 
Owens v. First Family Financial Services, Inc., 379 F. Supp. 2d 840 (S.D. Miss. 2005) 
(plaintiff’s firm subject to imputed disqualification after hiring paralegal formerly employed by 
defendant’s counsel).  It therefore seems anomalous to conclude that lawyers cannot ordinarily 
be screened without undue risk of injury to clients. 

 
“Substantial Involvement” as a Factor in Determining Imputation.  Of the 23 states 

that permit private lateral screening, a majority have rules substantially similar to the proposal.7  
Two states permit screening unless the disqualified lawyer had played a “primary” role in the 
former matter,8 and a significant minority permits private lateral screening unless the 
disqualified lawyer either had played a “substantial” role or has acquired “substantial” 
confidential information.9  The Committee considered, and rejected, the suggestion that 
prohibiting screening when the lawyer had been “substantially involved” should be the ABA 
model.  It concluded, among other things, that the possibility of disqualification by a tribunal 
adequately addresses the unusual cases in which the extent of a disqualified lateral lawyer’s role 
in a matter or the amount of the material confidential information possessed by that lawyer raises 
legitimate doubts about the

 
During its most recent solicitation of comments on its draft proposal, the Committee 

received persuasive comments expressing concern that such a “substantial involvement” 
limitation constitutes a vague standard to adopt in a situation where clear guidelines are 
necessary for disciplinary purposes.  For example, in Little v. Berman, 802 N.E.2d 130 (Mass. 
App. 2004), the court interpreted Massachusetts’ “substantial involvement” rule to require 
disqualification of a lawyer based on testimony from the former firm that the case was once 

 
5  See also ABA FORMAL OP. 88-356 (screening permitted for temporary “contract” lawyers). 

6  If an undue risk of injury to clients of the former law firm were perceived, a Model Rule could have been adopted 
to prohibit a law firm under those circumstances from hiring such nonlawyers. 

7 Those states include Delaware, Illinois, Kentucky, Maryland, Michigan, Montana, North Carolina, Oregon, 
Pennsylvania, Rhode Island, Utah, and Washington. 

8 Indiana and New Jersey. 

9 Arizona, Colorado, Massachusetts, Minnesota, Nevada, North Dakota, Ohio, Tennessee, and Wisconsin. 
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discussed with the lawyer, where there was no clear evidence that the lawyer had even worked 
on the matter and the lawyer had no memory of the case.  Clarity is required when a lawyer and a 
firm decide whether to consider associating with each other, at which time no tribunal is 
available to decide the “substantial involvement” question.  Law firms are often appropriately 
very conservative in evaluating such standards, making a disciplinary rule with a vague test of 
limited value in removing bars to lawyer mobility. 

 
The Committee’s invitation for comments on its proposal also drew some advocates of 

this position, but the proposed tests for “substantial involvement” all involved balancing a series 
of facts and circumstances.  Such balancing tests do not provide clear guidance for prospective 
behavior, although courts may use them in making disqualification judgments. 

 
The Committee believes that adoption of a substantial involvement test implies that 

lawyers in private practice cannot be trusted to adhere to the Model Rules and to report honestly 
that they have conducted themselves in accordance with both the Rules and with established 
screening procedures.  It suggests that screening should be sanctioned only where it is not likely 
to be needed (the transferring lawyer has no material confidential information or had only a 
slight involvement in the matter).  This limitation to screening is not the rule in the situations 
governed by Rules 1.11(b) or 1.12, or with respect to nonlawyers moving from one firm to 
another. 

 
Summary.  Screening is not designed to impair the interests of clients, but to protect 

them.  Screening provisions permitting private lateral screening have been adopted in nearly half 
the states, where hundreds of law firms and thousands of lawyers practice in cities like 
Baltimore, Charlotte, Chicago, Detroit, Louisville, Philadelphia, Pittsburgh, Portland, Seattle, 
and Wilmington, and in the various smaller communities in those states.  No reported 
disciplinary cases or lawsuits have demonstrated any significant problem with the efficacy of 
screens.  There is no record that screening in those states has been unable to protect 
confidentiality or to prevent the transferring lawyer from participating against the former client.  
Nor is there any record demonstrating that screens have been ineffective in the context of 
lawyers moving from government service to private practice.  We are firmly convinced that 
screening can protect essential client interests in the context of private lawyers changing firms.  
The Ethics 2000 Commission came to the same conclusion.  

 
One of the primary objectives of the Model Rules of Professional Conduct is the 

achievement of uniformity in the ethical principles adopted nationwide.  This objective has not 
yet been realized because the ABA has not provided practical, effective, and up-to-date advice 
on this important issue.  The effectiveness of the Rules as a unifying model will continue to be 
impaired if the ABA does not renew its leadership on this important issue.  

 
We urge the members of the House of Delegates to adopt the attached Recommendation. 

 
Respectfully submitted,   
 
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 
Robert H. Mundheim, Chair 
February 2009 
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Rule 1.10  Imputation of Conflicts of Interest: General Rule (“Clean version”) 

      

 (a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing 
alone would be prohibited from doing so by Rules 1.7 or 1.9, 
unless 
 
   (1)  the prohibition is based upon a personal interest of the 
prohibited lawyer and does not present a significant risk of 
materially limiting the representation of the client by the remaining 
lawyers in the firm; or  
 
   (2)  the prohibition is based upon Rule 1.9(a), and 
 
        (i) the disqualified lawyer is timely screened from any 
participation in the matter and is apportioned no part of the fee 
therefore; 
 
        (ii) written notice is promptly given to any affected former 
client to enable the former client to ascertain compliance with the 
provisions of this Rule, which shall include a description of the 
screening procedures employed; a statement of the firm's and of 
the screened lawyer's compliance with these Rules; a statement 
that review may be available before a tribunal; and an agreement 
by the firm to respond promptly to any written inquiries or 
objections by the former client about the screening procedures; and 
 
        (iii) certifications of compliance with these Rules and with the 
screening procedures are provided to the former client by the 
screened lawyer and by a partner of the firm, at reasonable 
intervals upon the former client's written request and upon 
termination of the screening procedures. 
  
(b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by the 
formerly associated lawyer and not currently represented by the 
firm, unless 
  
   (1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and 
 
    (2) any lawyer remaining in the firm has information protected 
by Rules 1.6 and 1.9(c) that is material to the matter. 
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(c) A disqualification prescribed by this rule may be waived by the 
affected client under the conditions stated in Rule 1.7. 
  
(d) The disqualification of lawyers associated in a firm with former 
or current government lawyers is governed by Rule 1.11.  

  
Comment 
 
Definition of “Firm” 
 
[1] For purposes of the Rules of Professional Conduct, the 
term “firm” denotes lawyers in a law partnership, 
professional corporation, sole proprietorship or other 
association authorized to practice law; or lawyers employed 
in a legal services organization or the legal department of a 
corporation or other organization. See Rule 1.0(c). Whether 
to or more lawyers constitute a firm within this definition 
can depend upon the specific facts. See Rule 1.10, 
Comments [2] –[4]. 
 
Principles of Imputed Disqualification 
 
[2] The rule of imputed disqualification stated in paragraph 
(a) gives effect to the principle of loyalty to the client as it 
applies to lawyers who practice in a law firm. Such 
situations can be considered from the premise that a firm of 
lawyers is essentially one lawyer for purposes of the rules 
governing loyalty to the client, or from the premise that 
each lawyer is vicariously bound by the obligation of 
loyalty owed by each lawyer with whom the lawyer is 
associated. Paragraph (a)(1) operates only among the 
lawyers currently associated in a firm.  When a lawyer 
moves from one firm to another, the situation is governed 
by Rules 1.9(b) and 1.10(a)(2) and 1.10 (b). 
 

[3] The rule in paragraph (a) does not prohibit 
representation whether neither questions of client loyalty 
nor protection of confidential information are presented. 
Where one lawyer in a firm could not effectively represent a 
given client because of strong political beliefs, for example, 
but that lawyer will do no work on the case and the personal 
beliefs of the lawyer will not materially limit the 
representation by others in the firm, the firm should not be 
disqualified. On the other hand, if an opposing party in a 
case were owned by a lawyer in the law firm, and others in 
the firm would be materially limited in pursuing the matter 
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because of loyalty to that lawyer, the personal 
disqualification of the lawyer would be imputed to all others 
in the firm.                                               

 

[4] The rule in paragraph (a) also does not prohibit 
representation by others in the law firm where the person 
prohibited from involvement in a matter is a nonlawyer, 
such as a paralegal or legal secretary. Nor does paragraph 
(a) prohibit representation if the lawyer is prohibited from 
acting because of events before the person became a lawyer, 
for example, work that the person  did as a law student. 
Such persons, however, ordinarily must be screened from 
any personal participation in the matter to avoid 
communication to others in the firm of confidential 
information that both the nonlawyers and the firm have a 
legal duty to protect. See Rules 1.0(k) and 5.3. 

 

[5] Rule 1.10(b) operates to permit a law firm, under certain 
circumstances, to represent a person with interests directly 
adverse to those of a client represented by a lawyer for 
formerly was associated with the firm.  The Rule applies 
regardless of when the formerly associated lawyer 
represented the client. However, the law firm may not 
represent a person with interests adverse to those of a 
present client of the firm, which would violate Rule 1.7. 
Moreover, the firm may not represent the person where the 
matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client and 
any other lawyer currently in the firm has material 
information protected by Rules 1.6 and 1.9(c). 

 

[6] Rule 1.10(c) removes imputation with the informed 
consent of the affected client or former client under the 
conditions stated in Rule 1.7. The conditions stated in Rule 
1.7 require the lawyer to determine that the representation is 
not prohibited by  Rule 1.7(b) and that each affected client 
or former client has given informed consent to the 
representation, confirmed in writing. In some cases, the risk 
may be so severe that the conflict may not be cured by 
client consent. For a discussion of the effectiveness of client 
waivers of conflicts that might arise in the future, see Rule 
1.7, Comment [22]. For a definition of informed consent, 
see Rule 1.0(e). 
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[7] Rule 1.10(a)(2) similarly removes the imputation 
otherwise required by Rule 1.10(a), but unlike section (c), it 
does so without requiring that there be informed consent by 
the former client.  Instead, it requires that the procedures 
laid out in sections (a)(2)(i)-(iii) be followed.  A description 
of effective screening mechanisms appears in Rule 1.0(k).  
Lawyers should be aware, however, that, even where 
screening mechanisms have been adopted, tribunals may 
consider additional factors in ruling upon motions to 
disqualify a lawyer from pending litigation. 

 

[8]  Paragraph (a)(2)(i) does not prohibit the screened 
lawyer from receiving a salary or partnership share 
established by prior independent agreement, but that lawyer 
may not receive compensation directly related to the matter 
in which the lawyer is disqualified. 

 

[9]  The notice required by paragraph (a)(2)(ii) generally 
should include a description of the screened lawyer’s prior 
representation and be given as soon as practicable after the 
need for screening becomes apparent.  It also should include 
a statement by the screened lawyer and the firm that the 
client’s material confidential information has not been 
disclosed or used in violation of the Rules.  The notice is 
intended to enable the former client to evaluate and 
comment upon the effectiveness of the screening 
procedures. 

 

[10]  The certifications required by paragraph (a)(2)(iii) 
give the former client assurance that the client’s material 
confidential information has not been disclosed or used 
inappropriately, either prior to timely implementation of a 
screen or thereafter.  If compliance cannot be certified, the 
certificate must describe the failure to comply. 

 

[11]  Where a lawyer has joined a private firm after having 
represented the government, imputation is governed under 
Rule 1.11(b) and (c), not this Rule.  Under Rule 1.11(d), 
where a lawyer represents the government after having 
served clients in private practice, nongovernmental 
employment or in another government agency, former-
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client conflicts are not imputed to government lawyers 
associated with the individually disqualified lawyer. 

 

[12]  Where a lawyer is prohibited from engaging in certain 
transactions under Rule 1.8, paragraph (k) of that Rule, and 
not this Rule, determines whether that prohibition also 
applies to other lawyers associated in a firm with the 
personally prohibited lawyer. 
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MINORITY REPORT 
 
We dissent from the Committee’s Report with Recommendations because we believe that 
screening of the lateral hire should remain ineffective to avoid imputation under Model Rule 
1.10 unless the lateral lawyer’s former client consents.  The Committee’s proposal departs 
substantially from the rules in thirty-nine jurisdictions, twenty-three of which permit only 
consensual screening, and eleven more that permit nonconsensual screens only when a laterally 
hired lawyer had no substantial responsibility or acquired no significant confidential information 
in a previous adverse representation.  
 
We believe that the current Model Rules serve lawyers and clients well by providing a bright line 
rule that protects both.  When a lawyer leaves a firm, Model Rule 1.9 prevents that lawyer from 
acting adverse to her former clients in the same or substantially related matters.  Model Rule 1.10 
prohibits that lawyer’s new firm from the same representations without the consent of the 
migrating lawyer’s former client.  Former clients can condition consent on a screen of the lateral 
lawyer.  These consensual screens are becoming more common, and they protect the new firm, 
the new firm’s current clients and the former client’s interests 
 
Fiduciary duty is the foundation of both of these rules.  Rule 1.9 prohibits the lateral lawyer from 
using or disclosing confidential information of former clients.  Rule 1.10 imputes this obligation 
to the new law firm because it presumes that lawyers in firms interact for the benefit of their 
current clients.  Both of these conflict of interest rules derive from centuries old agency rules that  
require client consultation and consent to keep a lawyer-agent focused on the client-principal’s 
interests. 
 
The current articulation of these principles in the Model Rules protects lawyers against our own 
judgment when it might be impaired by our own or some other client’s interests.  The lateral 
lawyer interested in changing law firms and the clients at the new firm have interests of their 
own which well might conflict with those of the former client.  It is this conflict which endows 
those clients with the right recognized by agency law and the current rules to determine their 
own best interests.     
 
Consider for example, that in all of the following circumstances, the proposed rules would allow 
an involuntary screen when a former client reasonably might refuse consent. 
 
1. A lawyer with a significant role in a matter who leaves a law firm while the matter is pending 
to join the firm representing the opposing party in the same matter.   

2. A lawyer who billed no hours to a client matter, but spent a two hour lunch discussing it in 
detail with the lead lawyer on the case now has joined the firm representing the other side in the 
same matter.   

3. A lawyer who gained significant information about a wife’s business transactions soon 
thereafter joins the law firm representing the same woman’s husband in a divorce. 

 
We do not agree that Rule 1.10 should allow firms to set up nonconsensual screens in 
circumstances like these, where a lateral lawyer who joins the firm has been exposed to 
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substantial material information or has had a significant involvement in the same or substantially 
related prior representation.  In these circumstances and many more, the committee’s proposal 
replaces the necessity of former client consultation and consent with a nonconsensual screen and 
notice provision.  From the former client’s perspective, the proposal allows a nonvoluntary 
screen of a lateral lawyer when the former client would not have consented if consulted.  Also, 
the proposal potentially confuses lawyers, because it invites them to establish nonconsensual 
screens in situations where courts in disqualification motions may not recognize them.  When 
this occurs, current clients of the firm involuntarily lose their counsel of choice.   
 
 The Committee’s proposal rests on newly added procedural requirements to foster the former 
client’s comfort with a nonconsensual screen.  Yet, former clients may reasonably refuse consent 
when their lawyer had either a significant role or exposure to material confidential information in 
the prior representation.  We do not dispute the good will of most lawyers who believe that they 
can establish and maintain effective screens, even in these circumstances. In fact, the 
committee’s proposal acknowledges that the courts may grant disqualification relief to former 
clients, which put current clients of the firm at risk.  But lawyers and clients recognize that both 
are human, and that law firm systems can break down.  When lawyers and clients differ in their 
estimation of these risks, the client’s view should prevail. 
 
Current rule 1.10 protects former clients against the risk of adverse use or disclosure of 
confidential information.  The proposed amendment substitutes the law firm’s resolution of this 
risk for the client’s. It catapults the lawyer’s interests over the former client’s determination at 
precisely the time the lateral lawyer and the new firm have their own and their client’s interests 
understandably in mind.  Lawyers should consult with former clients about these matters and be 
bound by the client’s determination, which is precisely what current Model Rule 1.10 requires.   
 
 
Susan R. Martyn and James M. McCauley 
February 2009 
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GENERAL INFORMATION FORM 
 
 
Submitting Entity: Standing Committee on Ethics and Professional Responsibility 
 
Submitted By:  Robert Mundheim, Chair 
   Standing Committee on Ethics and Professional Responsibility 
 
 

1. Summary of Recommendation 
 

The Recommendation calls for amendment of Model Rule of Professional Conduct 1.10 
(“Imputation of Conflicts of Interest: General Rule”), to permit the screening of a lawyer 
who moves laterally from one private law firm to another, so that conflicts of interest that 
apply to the moving lawyer under Model Rule 1.9 (“Duties to Former Clients”) are not 
imputed to all the other lawyers in the new law firm. 

 
The amended Model Rule would include, as part of any screening procedure employed 
by the new law firm, a provision requiring a series of statements and disclosures to the 
transferring lawyer’s former clients to enable them to ascertain compliance with the 
screening procedures used. 

 
2. Approval by Submitting Entity 
 

The Standing Committee on Ethics and Professional Responsibility approved the filing of 
this Report with Recommendations in a scheduled meeting on November 18, 2008. Two 
Committee members disagree with the majority, and have filed a Minority Report.. 

 
3. Has this or a similar recommendation been submitted to the ABA House of Delegates or 

Board of Governors previously? 
 

The Commission on Evaluation of the ABA Model Rules of  Professional Conduct 
(“Ethics 2000 Commission”) submitted a similar proposal to the House at the 
Association’s Annual Meeting in 2002 as part of its overall review of the Model Rules.  
The provision was rejected by a vote of 176-130 at that time. The Standing Committee on 
Ethics and Professional Responsibility subsequently submitted a similar recommendation 
to the Board of Governors and the House of Delegates at the Association’s Annual 
Meeting in August, 2008. At that time, the Board of Governors voted to pass the 
Recommendation to the House of Delegates with their approval. The House of Delegates 
voted, by a vote of 192-191, to postpone consideration of the Recommendation due to the 
insufficiency of time to review late-proposed amendments to the Recommendation. 

 
4. What existing Association policies are relevant to this recommendation, and how would 

they be affected by its adoption? 
 

 18
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Model Rule of Professional Conduct 1.11, (“Special Conflicts of Interest for Former and 
Current Government Officers and Employees”), and Rule 1.12, (“Former Judge, 
Arbitrator, Mediator or Other Third-party Neutral”), adopted in 1983, already permit 
screening of lawyers to avoid imputed disqualification. This amendment will create a 
consistency in the manner in which lawyer mobility is achieved, while preserving the 
legitimate interests of transferring lawyers’ former clients. 

 
5. What urgency exists that requires action at this meeting of the House? 

 
Since the Ethics 2000 Commission’s recommendation on this subject was made in 2002, 
ten state jurisdictions were added to the thirteen state jurisdictions adopting some version 
of a rule permitting screening in the private-firm environment, but no uniformity of 
approach has been achieved.  In order to achieve leadership status nationally in achieving 
the Association’s Goal II, Objective 3, (“Promote Competence, Ethical Conduct and 
Professionalism”), it is critical that the Association provide timely guidance to all state 
and other entities responsible for crafting rules of professional conduct for lawyers. 

 
6. Status of Legislation (If Applicable)  
 

Not applicable. 
 

7. Cost to the Association (Both direct and indirect costs) 
 
None. 
 

8. Disclosure of Interest (If Applicable) 
 

None. 
 

9. Referrals 
 

All ABA Sections, Divisions, Forums, Task Forces and Working Groups 
All ABA Standing and Special Committees and Commissions 
National Organization of Bar Counsel 
Association of Professional Responsibility Lawyers 
National Client Protection Organization 

 
10. Contact Person (Prior to the meeting) 
 

Robert H. Mundheim 
Shearman & Sterling LLP 
599 Lexington Ave. 
New York, NY 10022-6030 
(212) 848-7738  
rmundheim@shearman.com 

 19
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George Kuhlman 
Ethics Counsel 
ABA Center for Professional Responsibility 
321 N. Clark St. 
Chicago, IL 60654 
(312) 988-5300 
gkuhlman@staff.abanet.org 
 

11. Contact Person (Who will present the Report to the House) 
 

Robert H. Mundheim 
Shearman & Sterling LLP 
599 Lexington Ave. 
New York, NY 10022-6030 
(212) 848-7738  
rmundheim@shearman.com 
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EXECUTIVE SUMMARY 
 

1. Summary of Recommendation 
 

The Recommendation calls for amendment of Model Rule of Professional Conduct 1.10 
(“Imputation of Conflicts of Interest: General Rule”), to permit the screening of a lawyer 
who moves laterally from one private law firm to another, so that conflicts of interest that 
apply to the moving lawyer under Model Rule 1.9 (“Duties to Former Clients”) are not 
imputed to all the other lawyers in the new law firm. 

 
The amended Model Rule would include, as part of any screening procedure employed 
by the new law firm, a provision requiring a series of statements and disclosures to the 
transferring lawyer’s former clients to enable them to ascertain compliance with the 
screening procedures used. 
 

2. Summary of the issue that the Recommendation addresses 
 
Under the current ABA Model Rules of Professional Conduct, lawyers moving between 
government and private practice may be screened from matters in which they are 
disqualified under Rule 1.9, so that their conflicts of interest are not imputed to other 
lawyers in their new practice setting. Under Rule 1.10, lawyers moving from one private 
law firm to another (moving “laterally”) may not be so screened.   
 

3. Explanation of how the proposed policy position will address the issue 
 
The proposed amendment to Model Rule 1.10 permits lawyers moving from one private 
firm to another to be screened from participation, at their new firm, in matters that they 
are disqualified from under Rule 1.9, and imposes upon both the moving lawyer and his 
new firm the obligation to make a series of disclosures and other statements that enable 
former clients to ascertain compliance with the screening procedures.  

 
4. Summary of minority views or opposition that have been identified. 

 
Two members of the Standing Committee believe that nonconsensual screening should 
be prohibited, arguing that only the client should be entitled to make the decision that the 
migration of the lawyer will not breach the duties of loyalty and confidentiality to the 
client. 

 
 



  

NO RESOLUTION PRESENTED HEREIN REPRESENTS THE POLICY OF THE ASSOCIATION 
UNTIL IT SHALL HAVE BEEN APPROVED BY THE HOUSE OF DELEGATES.  
INFORMATIONAL REPORTS, COMMENTS AND SUPPORTING DATA ARE NOT APPROVED 
BY THE HOUSE IN ITS VOTING AND REPRESENT ONLY THE VIEWS OF THE SECTION OR 
COMMITTEE SUBMITTING THEM. 110 

 
AMERICAN BAR ASSOCIATION 

 
SECTION OF LITIGATION 

 
REPORT TO THE HOUSE OF DELEGATES 

 
RECOMMENDATION 

RESOLVED, That the American Bar Association amends Model Rule of Professional 
Conduct 1.10 and its related Comments to add new subsections (e) and (f) to read as follows: 

1 
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 Rule 1.10  Imputation of Conflicts of Interest: General Rule 
 

(e) When a lawyer becomes associated with a firm, the firm may not undertake to or continue  
to represent a person in a matter that the firm knows or reasonably should know is the same or 
substantially related to a matter in which the newly associated lawyer (the “personally 
disqualified lawyer”), or a firm with which that lawyer was associated, had previously 
represented a client whose interests are materially adverse to that person unless: 

 
(1) the personally disqualified lawyer has no information protected by 
Rule 1.6 or Rule 1.9 that is material to the matter (“material information”); 
or  
 
(2) the personally disqualified lawyer (i) had neither substantial 
involvement nor material information relating to the matter and (ii) is 
screened immediately from any participation in the matter in accordance 
with paragraph (f) of this Rule and is apportioned no part of the fee 
therefrom.  
 

(f) For the purposes of paragraph (e) of this Rule, a personally disqualified lawyer in a firm will 
be deemed to have been screened from any participation in a matter if: 

 
(1) all material client information possessed by  the personally disqualified 
lawyer has been isolated from the firm;  
 
(2) the personally disqualified lawyer has been isolated from all contact 
relating to the matter with the client and any witness for or against the 
client; 
 
(3) the personally disqualified lawyer and others in  the firm have been 
instructed not to discuss the matter with each other; 
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35 
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57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 

(4) the former client of the personally disqualified lawyer or of the firm 
with which the personally disqualified lawyer was associated receives 
notice of the conflict and an affidavit of the personally disqualified lawyer 
and the firm describing the procedures being used effectively to screen the 
personally disqualified lawyer, and attesting that (i) the personally 
disqualified lawyer will not participate in the matter and will not discuss 
the matter or the representation with any other lawyer or employee of his 
or her current firm, (ii) no material information was transmitted by the 
personally disqualified lawyer before implementation of the screening 
procedures and notice to the former client; and (iii) during the period of 
the lawyer’s personal disqualification those lawyers or employees who do 
participate in the matter will be apprised as they become involved in the 
matter and on a periodic basis thereafter that the personally disqualified 
lawyer is screened from participating in or discussing the matter; and 
 
(5) the personally disqualified lawyer and the firm with which he is 
associated reasonably believe that the steps taken to accomplish the 
screening of material information are likely to be effective in preventing 
material information from being disclosed to the firm and its client. 
 

(g) In any matter in which the former client and the person or entity being represented by 
the firm with which the personally disqualified lawyer is now associated are not before a 
tribunal, the firm, the personally disqualified lawyer, or the former client may seek 
judicial inquiry of the screening procedures used, or may seek court supervision to ensure 
that implementation of the screening procedures has occurred and that effective actual 
compliance has been achieved. 
 

Comment 
[8] Paragraphs (e) and (f) of Rule 1.10 apply when a lawyer moves from a 
private firm to another firm and those paragraphs are intended to create 
procedures similar in some cases to those under Rule 1.11(b) for lawyers 
moving from a government agency to a private firm.  Paragraphs (e) and 
(f) of Rule 1.10, unlike the provisions of Rule 1.11, do not permit a firm, 
without the consent of the former client of the disqualified lawyer or of the 
disqualified lawyer’s firm, to handle a matter with respect to which the 
disqualified lawyer was personally and substantially involved, or had 
material information, as noted in Comment 11 below.  Like Rule 1.11, 
however, Rule 1.10(e) can only apply if the lawyer no longer represents 
the client of the former firm after the lawyer arrives at the lawyer’s new 
firm.  
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[9] If the lawyer has no confidential information about the representation 
of the former client, the new firm is not disqualified and no screening 
procedures are required.  This would ordinarily be the case if the lawyer 
did no work on the matter and the matter was not the subject of discussion 
with the lawyer generally, for example at firm or working group meetings.   
The lawyer must search his or her files and recollections carefully to 
determine whether he or she has confidential information.  The fact that 
the lawyer does not immediately remember any details of the former 
client’s representation does not mean that he or she does not in fact 
possess confidential information material to the matter.  
 
[10] If the lawyer does have material information about the representation 
of the client of his former firm, the firm with which he or she is associated 
may represent a client with interests adverse to the former client of the 
newly associated lawyer only if the personally disqualified lawyer had no 
substantial involvement with the matter and received no substantial 
material information about the matter, the personally disqualified lawyer is 
apportioned no part of the fee, and all of the screening procedures are 
followed, including the requirement that the personally disqualified lawyer 
and the new firm reasonably believe that the screening procedures will be 
effective. 
 
[11] In situations where the personally disqualified lawyer was 
substantially involved in a matter, or had material information, the new 
firm will only be allowed to handle the matter if the former client of the 
personally disqualified lawyer or of the law firm provides informed 
consent and the firm reasonably believes that the representation will not be 
adversely affected, all as required by Rule 1.7. 
 
[12] The former client is entitled to review of the screening procedures if 
the former client believes that the procedures will not be or have not been 
effective.  If the matter involves litigation, the court before which the 
litigation is pending would be able to decide motions to disqualify or to 
enter appropriate orders relating to the screening.  If the matter does not 
involve litigation, the former client can seek judicial review of the 
screening procedures from a trial court. 
 
[13] Paragraph (e) (2) does not prohibit the screened lawyer from 
receiving a salary or partnership share established by prior independent 
agreement, but that lawyer may not receive compensation directly related 
to the matter in which the lawyer is disqualified. 
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RULE 1.10 REPORT 
 

The fiduciary duties of loyalty and confidentiality are not mere artifacts of history, but 
rather define as enduring values the very heart of the lawyer-client relationship.  And there is no 
more important guarantor that these fiduciary duties are fulfilled than the principle that the 
profession imputes conflicts of interest from one lawyer to every other lawyer in that lawyer’s 
law firm or practice setting.  That principle protects clients – the very purpose of our rules – in 
two respects.  First, it assures clients they do not have to worry that their confidential information 
will be used against them, for example, when the client’s lawyer leaves the client’s firm and goes 
to work for the law firm adverse to the client.  Second, it gives the client, on whose behalf the 
lawyer acts, the right to decide whether to provide informed consent to waive the conflict of 
interest.  In other words, the client has the sole discretion to weigh factors such as trust in the 
former lawyer and trust in the former lawyer’s new law firm. 

 
These principles are enshrined in Model Rule of Professional Conduct 1.10, a rule that 

fosters client confidence, client autonomy, and, for lawyers, the fulfillment of their fiduciary 
duty of loyalty. 

 
Last August, the Standing Committee on Ethics and Professional Responsibility (“Ethics 

Committee”) brought a Report and Recommendation to the ABA House of Delegates that would 
have undermined these principles.  Report 114, ABA Annual Meeting, (2008).  That proposal 
went so far as to allow the client’s principal lawyer to withdraw from the representation 
midstream and go to work for the firm adverse to the client.  The lawyer would not be required to 
consult at all with the former client, but merely to inform the client that the client did not have a 
thing to worry about because there was a screen.  The rule provided neither for the seeking of a 
waiver nor for the informed consent of the client.  The rule simply gave the client no choice but 
to accept screening as a fait accompli.  The result would have been an assault on client loyalty 
that, on the 100th anniversary of the ABA’s adoption of the first canons of ethics, appeared to the 
Section of Litigation as an inexplicable and unacceptable compromise of these fiduciary duties, 
as they are implemented by our rules. 

 
That August proposal was deferred by the House on a motion by the Section of 

Litigation, a motion not on the merits, but rather offered because the House was being asked to 
approve amendments to the Report and Recommendation that delegates only received the 
morning of the vote and, then, not in writing.  Since then, the Section of Litigation hoped that the 
Standing Committee would have reconsidered its approach, persuaded by the testimony of the 
witnesses who appeared at the Committee’s public hearings on this topic to testify about the need 
to protect clients consistent with present Model Rule 1.10.  Nonetheless, the Committee is 
bringing back to the House a nearly-identical Report and Recommendation that retains the key 
provisions permitting wholesale involuntary screening.   
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Under the proposal submitted by the Standing Committee on Ethics and Professional 
Responsibility, a lawyer who could well be the lead lawyer, the most well-informed associate, 
the lawyer who sat in on the key strategy sessions or participated in the preparation of the client 
for his or her deposition, the lawyer who knows the client’s bottom line, greatest fears and 
fondest hopes, can go to work for the firm representing the client’s adversary.  This could happen 
even in situations where the client heard the lawyer, or others in the firm, characterize the 
opposing counsel during the representation as unethical or untrustworthy, or the client was 
forced to pay for motions to compel production of documents, motions for violations of Rule 11, 
or motions for sanctions for failure to comply with court orders.  Yet that new firm, with the 
client’s former lawyer now on board but behind a “screen” that the client neither understands nor 
has any reason to trust, may continue the representation adverse to the firm-switching lawyer’s 
former client! 

 
It is true the new proposal from the Ethics Committee (unlike the original) attempts to 

add some procedural requirements to involuntary screening (procedural requirements this 
Recommendation also adopts).  But the result is the same:  the client is presented with a side-
switching lawyer and told, “Don’t worry; there’s a screen.” 

 
The Litigation Section opposed the Ethics Committee’s August 2008 Report and 

Recommendation.  And it was prepared to oppose this one.  But it is the sense of the Litigation 
Section that the House would welcome an opportunity to strike a middle ground, to provide some 
relief from the rule of imputation for those lateral moving lawyers, but only those lawyers whose 
involvement in the matter and access to confidential client information was not, respectively, 
significant or material.  Indeed, when the Ethics Committee offered its August 2008 proposal, it 
relied in large part on the fact that there were at least ten jurisdictions that permitted involuntary 
screening, but only if the lawyer’s prior role on behalf of the client was significantly limited. 

   
 With this background, the Litigation Section surveyed the current landscape of Rule 1.10 
alternatives that provide more protection for former clients absent providing the client with an 
opportunity for informed consent to the screen.  That review led to the conclusion that the best 
formulation of an alternative – if one there need be – was that adopted in 1998 by the Supreme 
Judicial Court of the Commonwealth of Massachusetts, with some very slight changes.  
Massachusetts Rule of Professional Conduct 1.10 specifically recognizes that some lesser level 
of participation and, equally important, lesser exposure to confidential information, could create 
conditions where the compromise of client loyalty in the name of lawyer convenience would be 
appropriate if certain other modest procedural safeguards – notices to the former client, affidavits 
from the affected lawyers – were put in place. 
 

Accordingly, the Section of Litigation urges the ABA House of Delegates to amend 
Model Rule 1.10, as provided in the Recommendation set forth above.  This new rule will 
preserve the client’s autonomy in those situations in which the client might experience high 
anxiety as a result of the client’s former lawyer going to work for the firm on the other side.  The 
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client will have to be consulted.  The client will have to be informed.  And the client will be 
asked, at the client’s discretion, to provide or withhold the client’s informed consent.  Client 
peace of mind will still trump lawyer mobility. 

 
This rule, however, will also capture the examples proponents of Report 109, ABA Mid-

Year Meeting, (2009), always use to support adoption of their proposal.  For the lawyer whose 
role was marginal (think the associate who researched a discovery motion), whose participation 
was very limited (think the summer associate with a minor research memorandum), whose 
exposure to confidential information was immaterial (think a guru partner consulted on her view 
of the judge), this rule would provide that the lawyer could go to work for the law firm on the 
other side without regard to client consent.  In this way the proposed rule strikes the proper 
balance between client loyalty and lawyer mobility in the one area where the profession can 
honestly say that the respective interests do fairly compete. 

 
We hope the ABA House of Delegates will adopt this alternative Rule 1.10 in the spirit it 

is offered. 
 
       Robert Rothman 
       Chair 
       Section of Litigation 
       February 2009 
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General Information Form 
 

 1.  Briefly summarize the Recommendation. 
 
 This Recommendation would amend Model Rule of Professional Conduct 1.10 to permit 
certain lawyers whose participation was not significant and who did not learn material 
confidential information to go to work for an adversary law firm without client consent so long 
as the transferring lawyer is screened and provides appropriate certification of compliance with 
the screen. 

 
 2.  Indicate whether the Recommendation was approved or when it will be 
considered by the governing body of the submitting entity, which has or will approve, and 
the date of such action.  If the vote was taken other than at a regularly scheduled meeting 
of the governing body, describe the procedure. 
 
 The Recommendation was approved by the Section of Litigation Council on November 
17, 2008 at a duly scheduled telephonic meeting. 

 
 3.  If this or a similar Recommendation has been submitted previously to the House 
of Delegates or the Board of Governors, please include all relevant information – summary 
of the Recommendation, when and before what group the Recommendation was 
considered, and what action or position was taken on the matter. 
 
 Recommendations proposing a much more expansive use of involuntary screening 
without client consent were submitted to the House of Delegates by the American Bar 
Association Commission for the Evaluation of Rules of Professional Conduct in 2001 and by the 
American Bar Association Standing Committee on Ethics and Professional Responsibility in 
August 2008.  The August 2008 proposal was tabled on motion of the Section of Litigation. 
 
 4.  Are there any existing Association policies which are relevant to this 
Recommendation, and if so, how would they be affected by the adoption of this 
Recommendation? 
 
 Existing American Bar Association policy is found in current Rule 1.10 of the Model 
Rules of Professional Conduct.  This Recommendation would substitute a new rule for the 
existing rule. 
 
 5.  Explain what urgency exists which requires that action on this matter be taken at 
this meeting.  If deferral is acceptable, note the time by which action is necessary. 
 
 No urgency exists with respect to the Recommendation, so long as this Report and 
Recommendation is considered contemporaneously with any other proposed change to Rule 
1.10. 
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 6.  If the Recommendation is a legislative resolve, indicate the current status in the 
Congress. 
 
 Not applicable. 
 
 7.  If adoption of the Recommendation would result in expenditures, estimate the 
funds necessary, suggest the anticipated source for funding, and list proposed direct and 
indirect costs.  Indirect costs include those such as staff time or administrative overhead. 
 
 Not applicable. 
 
 8.  Review the background of the proponents of the Recommendation to determine 
if there are potential conflicts of interest.  If one is found, list by name those proponents 
who have a material interest in the subject matter of the Recommendation because of 
specific employment or representation of clients.  Note all individuals who abstained from 
discussing or voting on the Recommendation because of a conflict of interest.  
 
 None. 
 
 9.  List the sections, committees, bar associations or affiliated entities to which the 
Recommendation has been referred, the date of the referral, and the response of each 
group, if known.  
 
 On December 2, 2008, the Section of Litigation’s Delegates to the ABA House of 
Delegates sent Report and Recommendation 110 to all other Section Delegates through the SOC 
Delegates listserv, and discussed this Report on a SOC Delegates call.  Further, on December 3, 
2008, the Chair of the Section of Litigation, Robert Rothman, sent a copy of Report and 
Recommendations 110 to the Chair of the Standing Committee on Ethics and Professional 
Responsibility.   On December 10, 2008, the Director of the Section of Litigation forwarded an 
electronic copy of Report and Recommendations 110 to the Directors of all ABA Sections and 
Divisions notifying them of the Section’s Report and Recommendation 110, and soliciting 
support for this Report. 
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 10.  Indicate the name, address and telephone number of the person who should be 
contacted prior to the meeting concerning questions about the report. 
 
 Lawrence J. Fox, Esq. 
 Drinker Biddle & Reath LLP 
 One Logan Square 
 18th & Cherry Streets 
 Philadelphia, PA  19103-6996 
 Office Phone:  215-988-2714 
 Cell Phone:      215-816-8571 
 
 11.  Indicate the name of the person who will present the report to the House and 
who should be contacted at the meeting when questions arise concerning its presentation 
and debate.  Please be sure to include email addresses and cell phone numbers for your on-
site contacts. 
         
 Lawrence J. Fox, Esq.      
 Email Address:  lawrence.fox@dbr.com   
 Office Phone:  215-988-2714     
 Cell Phone:      215-816-8571     
 
  
 

mailto:lawrence.fox@dbr.com
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Executive Summary 
 

 1.  Summary of the Recommendation; 
 
 This Recommendation would amend Model Rule of Professional Conduct 1.10 to permit 
certain lawyers whose participation was not significant and who did not learn material 
confidential information to go to work for an adversary law firm without client consent so long 
as the transferring lawyer is screened and provides appropriate certification of compliance with 
the screen. 
 
 2.  Summary of the issue which the Recommendation addresses; 
 
 The issue addressed by this Recommendation is the extent to which the normal rule of 
imputation of conflicts of interest to all lawyers in a law firm should be relaxed for certain 
lawyers who transfer from one firm to another without seeking a client consent to what otherwise 
would be a disqualifying conflict of interest. 
 
 3.  An explanation of how the proposed policy position will address the issue; and 
 
 This Recommendation would permit such transfers without client consent so long as the 
transferring lawyer is screened and the transferring lawyer did not play a significant role in the 
matter and does not possess material client confidential information. 
 
 4.  A summary of any minority views or opposition which have been identified. 
 
 The Standing Committee on Ethics and Professional Responsibility will offer a Report 
and Recommendation that would permit such a transferring lawyer to switch firms without client 
consent and without regard to the role of that lawyer in the matter or quantum of confidential 
information that lawyer possesses. 
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 Executive Summary  

a) Summary of the recommendation.  

While recognizing the benefits of arbitration, the proposed policy opposes the use of 
mandatory, binding, pre-dispute arbitration agreements between a long-term care 
facility and a resident of such facility (or person acting on behalf of such resident); 
and supports enactment of legislation and regulations that would invalidate such 
arbitration agreements.  

b) Summary of the issue which the recommendation addresses.  

With the aging of the population, many frail individuals and their families turn to 
nursing homes and assisted living facilities to provide 24-hour care in a safe and 
secure environment. They often are faced with signing facility admissions agreements 
at a time of crisis and while under severe stress. Increasingly, these contracts include 
an arbitration clause specifying that any dispute that arises must be resolved out of 
court by a private arbitrator. While arbitration has significant benefits in timeliness 
and cost -- and could well be used to address some of the problems in long-term care 
settings -- the use of mandatory, binding pre-dispute arbitration clauses appears 
unconscionable. Such clauses can be problematic in that the resident and family may 
not understand the agreement; and the agreement may not be voluntary, as it is signed 
under duress,– often at a time of health crisis, abrupt hospital discharge or sudden 
loss of a family caregiver. Moreover, there may not be other nursing home beds 
available with the same level of care. While arbitration clauses between parties of 
equal bargaining power can be advantageous, long-term care consumers may face a 
“take it or leave it” contract.  

c) How the proposed policy will address the issue.  

The proposed policy would allow the Association to advocate on the pending 
“Fairness in Nursing Home Arbitration Act” which would invalidate pre-dispute 
arbitration agreements in long-term care contracts.  

d) Summary of any minority views or opposition identified.  

None identified. 
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NO RESOLUTION PRESENTED HEREIN REPRESENTS THE POLICY OF THE 
ASSOCIATION UNTIL IT SHALL HAVE BEEN APPROVED BY THE HOUSE OF 
DELEGATES.  INFORMATIONAL REPORTS, COMMENTS AND SUPPORTING 
DATA ARE NOT APPROVED BY THE HOUSE IN ITS VOTING AND REPRESENT 
ONLY THE VIEWS OF THE SECTION OR COMMITTEE SUBMITTING THEM. 

AMERICAN BAR ASSOCIATION 
 

JUDICIAL DIVISION 
NATIONAL CONFERNCE OF THE ADMINISTRATIVE LAW JUDICIARY 

NATIONAL CONFERENCE OF FEDERAL TRIAL JUDGES 
NATIONAL CONFERENCE OF STATE TRIAL JUDGES 

 
REPORT TO THE HOUSE OF DELEGATES 

 
 

RECOMMENDATION 
 

1 
2 
3 
4 
5 

RESOLVED, That the American Bar Association urges the Office of Personnel  
Management, as part of its mandate to select the best qualified candidates for          
federal administrative law judge positions, to consider judicial status in good   
standing as a satisfactory alternative to any requirement that candidates be active          
licensed attorneys in good standing.  
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REPORT 
 

Federal administrative law judges (ALJs) formed the National Conference of the 
Administrative Law Judiciary, as a part of the Judicial Division, in 1971.  This resolution 
extends existing American Bar Association policy.1 
 

The Office of Personnel Management (OPM) is mandated by federal law to 
administer the ALJ program, to maintain a register of qualified applicants and to test and 
evaluate prospective applicants.2   
 

5 C.F.R. §930.204(b)(1) requires ALJs to possess a professional license to 
practice law and to be authorized to practice law under the laws of a State, the District 
of Columbia, the Commonwealth of Puerto Rico, or any territorial court established 
under the United States ConstitutionActive lawyer status is required except in states 
that prohibit judges from maintaining active status in the bar and in states that consider 
“good standing” in the bar as a current license to practice, rather than active status.  For 
other jurisdictions, OPM has interpreted this regulation to require incumbent  ALJs,  and 
new applicants for such positions, to be “active” lawyers in at least one state which 
licensed them.   However, many current ALJs and applicants were/are judges, not 
active lawyers.  On July 18,2008, the requirements of what was then §930.204(b) were 
suspended indefinitely for incumbent administrative law judges, by converting 
§930.204(b) into (b)(1), and then adding (b)(2), suspending the requirements in (b)(1) 
as they apply to incumbents.  Section (b)(1),  as interpreted by the OPM, remains 
effective as to new applicants for ALJ positions.   The regulations should expressly 

                                                 
1 The American Bar Association has adopted policy supporting the independence and integrity of 
the administrative judiciary in 1983, 1989, 1998, 2000, 2001and 2005. Indeed, the Association’s 
commitment to the independence of the administrative judiciary is reflected in the jurisdictional authority 
of the Standing Committee on Judicial Independence, which is authorized to promote this value. 

2   The classification of "administrative law judge" is reserved by OPM for the specific class of 
appointments made under 5 U.S.C. § 3105 and applies to all agencies: 

“The title ’administrative law judge’ is the official class title for an administrative law judge 
position. Each agency will use only this official class title for personnel, budget, and fiscal 
purposes.”  5 C.F.R. § 930.203b. 

5 C.F.R. § 930.201 requires OPM to conduct competitive examinations for administrative law judge 
positions and defines an ALJ position as one in which any portion of the duties includes those which 
require the appointment of an administrative law judge under 5 U.S.C. 3105. ALJs can only be appointed 
after certification by OPM:  

An agency may make an appointment to an administrative law judge position only with the prior 
approval of OPM, except when it makes its appointment from a certificate of eligibles furnished by 
OPM. 5 C.F.R. § 930.203a.  Id. § 930.203a; see also 5 U.S.C. § 5372 (2000) (providing for pay 
for administrative law judges, also subject to OPM approval). 

 

 

 2
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provide that judicial status in good standing should be a satisfactory alternative to a 
requirement that a candidate be an active member of the bar..  There is no logical 
reason for treating only current ALJ status, as opposed to other judicial status, as 
providing experience considered as important as active bar status. 

 
Given the vitally important role administrative law judges play in our federal 

system, it is critical that the federal government attract highly qualified candidates, and 
not exclude state, territorial and federal judges who wish to serve, merely because they 
are judges, not active practicing attorneys.   
 

The problem highlighted herein is a real, not theoretical, issue.  OPM develops 
an ALJ Register of qualified applicants, which is submitted to agencies which certify a 
need to hire administrative law judges. Since the ALJ Register was reopened for 
additions in 2007, applicants with prior judicial experience, rather than active lawyer 
status, have been rejected as ineligible for that reason.  Proof of judicial status in good 
standing under the law of a State, the District of Columbia, the Commonwealth of 
Puerto Rico, or any territorial court established under the United States Constitution,  
should qualify as a basis for inclusion in the ALJ Register. 
 

OPM also administers a Senior ALJ program under 5 CFR § 930.209. It 
incorporates the requirements of §930.204(b)—a professional license to practice law 
and authorization to practice law.  It was not amended to reflect the suspension now a 
part of §930.204(b)(2), so it likely renders ineligible for senior ALJ positions incumbent 
ALJs, as well as those with prior ALJ experience. Requirements concerning active bar 
status vary widely among the states and territories, but in many,  active bar members 
must satisfy yearly continuing legal education requirements, pay bar dues and furnish 
designated hours of pro bono service.  For inactive and judicial members, these 
requirements are frequently waived or reduced.  If required to satisfy them, senior ALJs 
and the agencies which employ them will incur significant obligations and expenses 
which would not be required of them under the law of the licensing jurisdiction.  Further, 
ALJs are often employed in states other than in the jurisdiction(s) in which they hold 
their license(s), and in many states CLE courses for active attorneys must be completed 
in the state of licensure rather than the state of residence, thereby adding to the 
burdens of compliance. These burdens make it impractical for active ALJs in judicial 
status to qualify for the senior administrative law judge program.  If Section 930.204(b) 
is modified to provide for judicial status as an alternative to active law practice status, 
these additional burdens will be eliminated. 
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In conclusion, we urge the ABA to advocate to the OPM that judicial status in 
good standing be considered just as satisfactory a prerequisite for active and senior 
judge ALJ eligibility as is active law practice in good standing.  
 
Respectfully submitted, 
 
 
Richard Goodwin 
Chair, National Conference of the Administrative Law Judiciary 
 
Barbara Lynn 
Chair, Judicial Division 
 
 
February 2009 
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General Information Form 
 
Submitting Entities: National Conference of the Administrative Law Judiciary and 
Judicial Division 
 
Submitted by: Richard Goodwin, Chair of the National Conference of the Administrative 
Law Judiciary and Barbara Lynn, Chair of the Judicial Division 
 
 
1. Briefly summarize the recommendation. 
 
To ensure that the best qualified candidates are selected to be administrative law 
judges (ALJs), any OPM requirement relating to bar status should require as an 
alternative to licensure as a lawyer in good standing judicial status in good standing. 
 
2. Indicate whether the recommendation was approved or will be considered, the 
governing body of the submitting entity which has approved or will approve, and 
the date of such action.  If the vote was taken other than at a regularly scheduled 
meeting of the governing body, describe the procedure. 
 
The Recommendation was approved in September 2008 by the National Conference of 
the Administrative Law Judiciary by electronic vote, and by the council of the Judicial 
Division by electronic vote don December 3. 
  
3. If this or a similar recommendation has been submitted previously to the 
House of Delegates or the Board of Governors, please include all relevant 
information – a summary of the recommendation, when and before what group 
the recommendation was considered, and what action or position was taken on 
the matter. 
 
ABA policy has urged Congress to establish the Administrative Law Judge Conference 
of the United States as an independent agency to assume current responsibilities of 
OPM with respect to testing, selection, and appointment of ALJ. (05A106A) 8/05 
 
4. Are there any existing Association policies which are relevant to this 
recommendation, and if so, how would they be affected by the adoption of this 
recommendation? 
 
See above. Moreover, the ABA stands for merit selection of all judges.  
 
 
 
 
 
 

 5



112 
 

5. Explain what urgency exists which requires that action on this matter be taken 
at this meeting.  If deferral is acceptable, note the time by which action is 
necessary. 
 
OPM is in the process of reviewing applicants’ qualifications for the Administrative Law 
Judge Register, and Administrative Judges are now applying for Administrative Law 
Judge and Senior Administrative Law Judge positions.. Therefore, the ABA should 
speak to this issue immediately. 
 
6. If the recommendation is a legislative resolve, indicate the current status in the  
Congress. 
 
None. 
 
7. If adoption of the recommendation would result in expenditures, estimate the 
funds necessary, suggest the anticipated source for funding, and list proposed 
direct and indirect costs.  Indirect costs include those such as staff time or 
administrative overhead. 
 
None. 
 
8. Review the background of the proponents of the recommendation to determine 
if there are potential conflicts of interest.  If such potential is found, list by name 
those proponents who have a material interest in the subject matter of the 
recommendation because of specific employment or representation of clients.  
Note all individuals who abstained from discussing or voting on the 
recommendation due to a conflict of interest. 
 
Members of the sponsoring entities may apply for Administrative Law Judge positions, 
and the changes requested may enhance or create their eligibility.   
 
9. List the sections, committees, bar associations, or affiliated entities to which 
the recommendation has been referred, the date of the referral, and the response 
of each group, if known.   
 
The following groups were contacted in October 2008: 
 
Judicial Division 
Labor and Employment Law Section 
Senior Lawyers Division 
Tort Trial Insurance Practice Section 
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10. Indicate the name, address, and telephone number of the person who should 
be contacted prior to the meeting concerning questions about the report. 
 
Aimee Skrzekut, Director  
ABA, Judicial Division  
321 N. Clark Street, 19th Floor 
Chicago, IL 60654 
SkrzekuA@staff.abanet.org  
Chicago, IL 60654 
Phone:  312-988-5687 
Fax:      312-988-5709 

 
or  
 

Daniel F. Solomon 
707 Schindler Drive  
Silver Spring, MD 20903-1331 
Solomon.daniel@dol.gov or DDD1212DDD@aol.com 
202 693-7316 work; 301 445-0644 home; 703 489-7438 cell 
 
11. Indicate the name of the person who will present the report to the House and 
who should be contacted at the meeting when questions arise concerning its 
presentation and debate. Please be sure to include email addresses and cell 
phone numbers for your on-site contacts. 
 
Daniel F. Solomon 
Same as above 
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Executive Summary 
 
 
a) Summary of the Recommendation: 
 
The best qualified candidates should be selected to be administrative law judges 
(ALJ) and to that end, any OPM requirement relating to bar status should require as 
an alternative to licensure as a lawyer in good standing judicial status in good 
standing.     
 
b) Summary of the issue which the Recommendation addresses: 
 
Qualifications of Federal administrative law judges.  
 
c) An explanation of how the proposed policy position will address the issue: 
 
It will permit the ABA to comment on the OPM Administrative Law Judge responsibility.  
 
d) A summary of any minority views or opposition which have been identified: 
 
No minority views expressed to date. 
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  EXECUTIVE SUMMARY  

(a) The Recommendations urge state, local and territorial bar associations to adopt programs of introductory legal 
education to assist lawyers with potential career aspirations of service in the judiciary; and that adopting such a 
program would assist in elevating public trust and confidence in the judiciary.  
 
(b) The Recommendation proposes to address the issue of how to best assist lawyers with judicial career 
aspirations and at the same time addresses the issue of how we can increase the trust in confidence of the public 
in our judiciary.  
 
(c) The proposed policy, if adopted by state, local and territorial bar associations, will enhance the knowledge of 
lawyers aspiring to judicial service and thus raise the stature of the judiciary in the public eye and insure they are 
fully aware of the ethical and career demands of a judicial position.  
 
(d) At this point in time, no organized opposition is known.  
 



AMERICAN BAR ASSOCIATION 
 

STANDING COMMITTEE ON ETHICS  
AND PROFESSIONAL RESPONSIBILITY 

 
REPORT TO THE HOUSE OF DELEGATES 

 
RECOMMENDATION 

 
 
 RESOLVED, that the American Bar Association adopts the following amendments to 
Model Rule of Professional Conduct 1.10(a) and related Comments, and to Model Rule of 
Professional Conduct 1.0, Comment [8] (additions are

1 
2 

 underlined; deletions are struck through): 3 
4 
5 

6 

7 
8 
9 

10 
11 

 
Rule 1.10  Imputation of Conflicts of Interest: General Rule 

     *   *   * 

 (a) While lawyers are associated in a firm, none of them shall 
knowingly represent a client when any one of them practicing 
alone would be prohibited from doing so by Rules 1.7 or 1.9, 
unless 
 
   (1)  the prohibition is based upon a personal interest of the 
prohibited lawyer and does not present a significant risk of 
materially limiting the representation of the client by the remaining 
lawyers in the firm

12 
13 
14 

; or  15 
16  
17 
18 

   (2)  the prohibition is based upon Rule 1.9(a), and 
 

19         (i) the disqualified lawyer is timely screened from any 
20 participation in the matter and is apportioned no part of the fee 
21 
22 

therefore; 
 

23         (ii) written notice is promptly given to any affected former 
24 client to enable the former client to ascertain compliance with the 
25 provisions of this Rule, which shall include a description of the 
26 screening procedures employed; a statement of the firm's and of 

the screened lawyer's compliance with these Rules; a statement 27 
28 that review may be available before a tribunal; and an agreement 
29 by the firm to respond promptly to any written inquiries or 
30 
31 

objections by the former client about the screening procedures; and 
 

32         (iii) certifications of compliance with these Rules and with the 
screening procedures are provided to the former client by the 33 

34 screened lawyer and by a partner of the firm, at reasonable 
intervals upon the former client's written request and upon 35 

36 termination of the screening procedures. 
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37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 

 (b) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by the 
formerly associated lawyer and not currently represented by the 
firm, unless 
  
   (1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and 
 
    (2) any lawyer remaining in the firm has information protected 
by Rules 1.6 and 1.9(c) that is material to the matter. 
  
(c) A disqualification prescribed by this rule may be waived by the 
affected client under the conditions stated in Rule 1.7. 
  
(d) The disqualification of lawyers associated in a firm with former 
or current government lawyers is governed by Rule 1.11.  

  
Comment 

     *    *   * 
 

[2] The rule of imputed disqualification stated in paragraph (a) 
gives effect to the principle of loyalty to the client as it applies to 
lawyers who practice in a law firm. Such situations can be 
considered from the premise that a firm of lawyers is essentially 
one lawyer for purposes of the rules governing loyalty to the client, 
or from the premise that each lawyer is vicariously bound by the 
obligation of loyalty owed by each lawyer with whom the lawyer is 
associated. Paragraph (a)(1) operates only among the lawyers 
currently associated in a firm.  When a lawyer moves from one 
firm to another, the situation is governed by Rules 1.9(b) and 

65 
66 
67 

1.10(a)(2) and 1.10 (b). 68 

69                                               *   *   * 

70 [7] Rule 1.10(a)(2) similarly removes the imputation otherwise 
71 required by Rule 1.10(a), but unlike section (c), it does so without 
72 requiring that there be informed consent by the former client.  

Instead, it requires that the procedures laid out in sections (a)(2)(i)-73 
74 (iii) be followed.  A description of effective screening mechanisms 
75 appears in Rule 1.0(k).  Lawyers should be aware, however, that, 

even where screening mechanisms have been adopted, tribunals 76 
77 may consider additional factors in ruling upon motions to 
78 
79 

disqualify a lawyer from pending litigation. 
 

80 [8]  Paragraph (a)(2)(i) does not prohibit the screened lawyer from 
receiving a salary or partnership share established by prior 81 

82 independent agreement, but that lawyer may not receive 
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83 compensation directly related to the matter in which the lawyer is 
84 
85 

disqualified. 
 

86 [9]  The notice required by paragraph (a)(2)(ii) generally should 
include a description of the screened lawyer’s prior representation 87 

88 and be given as soon as practicable after the need for screening 
89 becomes apparent.  It also should include a statement by the 
90 screened lawyer and the firm that the client’s material confidential 
91 information has not been disclosed or used in violation of the 

Rules.  The notice is intended to enable the former client to 92 
93 evaluate and comment upon the effectiveness of the screening 
94 
95 

procedures. 
 

96 [10]  The certifications required by paragraph (a)(2)(iii) give the 
former client assurance that the client’s material confidential 97 

98 information has not been disclosed or used inappropriately, either 
99 prior to timely implementation of a screen or thereafter.  If 

100 compliance cannot be certified, the certificate must describe the 
101 
102 

failure to comply. 
 

103 
104 
105 
106 
107 
108 
109 
110 

[711]  Where a lawyer has joined a private firm after having 
represented the government, imputation is governed under Rule 
1.11(b) and (c), not this Rule.  Under Rule 1.11(d), where a lawyer 
represents the government after having served clients in private 
practice, nongovernmental employment or in another government 
agency, former-client conflicts are not imputed to government 
lawyers associated with the individually disqualified lawyer. 
 

111 
112 
113 
114 

115 
116 
117 
118 
119 
120 

121 
122 

[812]  Where a lawyer is prohibited from engaging in certain 
transactions under Rule 1.8, paragraph (k) of that Rule, and not this 
Rule, determines whether that prohibition also applies to other 
lawyers associated in a firm with the personally prohibited lawyer. 

                                              *   *   * 
Rule 1.0  Terminology 
 

Comment 
                                              *   *   * 
Screened 

[8] This definition applies to situations where screening of a 
personally disqualified lawyer is permitted to remove imputation 
of a conflict of interest under Rules 1.10, 1.11, 1.12 or 1.18. 123 

REPORT 
 

Model Rule of Professional Conduct 1.10(a) imputes the disqualification under Rule 1.7 
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or 1.9 of one lawyer in a law firm to all other lawyers associated in the firm except when the 
disqualification is based on a personal interest of the lawyer that will not limit the ability of the 
other lawyers in the firm to represent the client.  The only other exceptions to the broad 
application of imputation are in Model Rules 1.11 (addressing private firms that hire former 
government lawyers), 1.12 (addressing private firms that hire a former judge, judicial law clerk, 
arbitrator, mediator, or other “third-party neutral”), and 1.18 (discussing situations in which 
material non-public information has been imparted by a prospective client).  In each of those 
situations, the law firm may avoid imputed disqualification by screening the disqualified lawyer 
from any involvement in the matter.   

 
To date, proposals to amend the Model Rules to allow screening when a lawyer moves 

from one private firm to another have been unsuccessful.  A proposal by the Commission on 
Evaluation of the Rules of Professional Conduct (“Ethics 2000”) was rejected in 2002 by the 
House of Delegates by a margin of 176 to 130.  Since the advent of the Model Rules, however, 
23 states have adopted rules of professional conduct generally permitting the movement of a 
personally disqualified lawyer to a new firm without imputing that lawyer’s disqualification to 
other lawyers in the new firm, if the lawyer is timely screened from participation in the matter.1  
Ten of those states adopted their screening rules since the Ethics 2000 vote.2  Although twelve of 
the 23 rules are consistent with this proposal, many of the rules vary in significant details.  This 
variation underscores the need for leadership by the ABA on the topic. 

 
The Standing Committee on Ethics and Professional Responsibility carefully considered 

the issues relating to imputed disqualification, and concluded that it is time for the American Bar 
Association to extend the concept of screening, which the Model Rules have long permitted in 
other contexts, to lawyers who move between private firms.3  Such a change must be 
accomplished without diminishing the duties that a lawyer owes to a former client.  Screening 
“denotes isolation of a lawyer” to prohibit both his participation in a matter and his 
communication or use of information he may have about the matter.  Rule 1.0(k).  Screening 
therefore serves to reinforce the lawyer’s duties to former clients under Rules 1.6 and 1.9. 

 
The Committee proposed a substantially similar change at the 2008 Annual Meeting in 

Report 114 that was postponed for subsequent consideration, due in part to the late introduction 
of significant amendment proposals.  After careful consideration of the submitted amendments, 
the Committee issued a new discussion draft for comment on September 18, 2008.  It invited 
input and testimony on a series of questions related to the history of screening in states that 

                                                 
1 See Arizona Rule 1.10(d); Colorado Rule 1.10(d); Delaware Rule 1.10(c); Illinois Rule 1.10(b),(2); Indiana Rule 
1.10(c); Kentucky Rule 3.130(1.10)(d); Maryland Rule 1.10(c); Massachusetts Rule 1.10(d)-(e); Michigan Rule 
1.10(b); Minnesota Rule 1.10(b); Montana Rule 1.10(c); Nevada Rule 1.10(e); New Jersey Rule 1.10(c)(2); North 
Carolina Rule 1.10(c); North Dakota Rule 1.10(b); Ohio Rule 1.10(c)-(d); Oregon Rule 1.10(c); Pennsylvania Rule 
1.10(b); Rhode Island Rule 1.10(c)(1); Tennessee Rule 1.10(c)-(d); Utah Rule 1.10(c); Washington Rule 1.10(e); 
and Wisconsin Rule 20:1.10(a).   

2  Arizona (2003), Delaware (2003), North Carolina (2003), Tennessee (2003), Montana (2004), Indiana (2005), 
New Jersey (2004), Nevada (2005), Utah (2005), and Rhode Island (2007) 

3 Standing Committee Members Susan Martyn and James McCauley dissent from this Recommendation. 
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permit it, and upon review of all the responses it received added further procedural requirements 
to the proposal.  The concerns identified throughout the Committee’s drafting process are 
addressed in this Report with Recommendations. 

 
Comments received from a number of sources, including the ABA Standing Committee 

on Client Protection, the Standing Committee on Professionalism, and others, caused the 
Committee expressly to identify in the Rule procedures designed to assure the former client that 
the transferring lawyer does not share the former client’s confidences with his new colleagues 
and does not participate in the same or a substantially related matter against the former client.  
These procedures: 

 
- Require that a prompt notice to the former client confirm that no material 

confidential information was shared with the new firm prior to 
implementation of the screen; 

 
- Require a statement about review of the screening process being available; 

and 
 

- Require certification by both the lawyer and firm, upon request and at the end 
of the process, that the screening procedures were followed and that no 
material confidential information was shared with the new firm and that the 
transferring lawyer had not participated in the same or substantially related 
matter against the former client. 

 
The Committee believes that the Rule’s stringent screening and notice procedures, if adhered to, 
resolve legitimate client concerns about a transferring lawyer’s conduct.  The certification  
requirement focuses the lawyer and the new firm on their responsibilities for protecting the 
former client’s interests.  Consequently, it should rarely be necessary to impute the transferring 
lawyer’s disqualification to all of her new lawyer colleagues in order to meet the former client’s 
concerns.  In exceptional cases, disqualification by a tribunal is available when lawyers 
themselves fail to exercise the necessary restraint. 

 
Lawyer Mobility and Protection of Confidentiality.  The Committee believes that 

framing the issue of imputation as a choice between client protection and lawyer mobility 
presents a false choice.  Clients must be protected, and their confidence (as well as that of the 
public) in their lawyers’ promise to keep their secrets must be preserved.  The question is not 
whether but how that should be accomplished. No one contends that the lawyer himself may 
represent others against a former client on substantially related matters after moving to a new 
firm.  Rule 1.9(a) is unequivocal on this subject.  In addition, no one disputes that the 
confidentiality duty continues after termination of the client-lawyer relationship.  If a lawyer 
breaches that duty, she is subject to discipline, whether she has changed firms or not.  Screening 
is a mechanism to give effect to the duty of confidentiality, not a tool to undermine it.  

 
History Reveals No Problems with Ethical Screens.  The Committee inquired of states 

with screening and received responses from disciplinary counsel, state bar association officials, 
and practicing lawyers in those jurisdictions that properly established screens are effective to 
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protect confidentiality.  Moreover, the Committee considered the applicable case law, and found 
that courts have exhibited no difficulty in reviewing and, where screening was found to have 
been effective, approving screening mechanisms. 

 
The Model Rules of Professional Conduct have permitted screening in public-private 

moves since they were first adopted by the ABA in 1983, and the Committee has not been made 
aware of even a handful of instances in which confidentiality has been breached.  Similarly, the 
Committee is unaware of any pattern of disciplinary actions arising out of screening in those 
states that permit the screening of transferring lawyers.  

 
The Requirement of Client Consent.  An often heard argument against permitting 

private lateral screening, articulated in the dissent, is the notion that a lawyer’s client should 
effectively hold veto power over the lawyer’s transferring to a new firm.  The Committee is very 
concerned that clients’ rights be protected, but we do not think protection of a client’s 
confidentiality interests requires a ban on mobility unless the client consents to the lawyer’s 
move.  Clients have no obligation not to withhold consent unreasonably.  This change permitting 
private lateral screening is particularly timely now, when law firms are downsizing and new job 
opportunities are shrinking, and a substantial number of lateral moves by lawyers may be 
involuntary.  In addition, restrictions on mobility affect the interests of other clients in being 
represented by the lawyer of their choice. 

 
Some have raised the specter that in the midst of a matter a lawyer with a significant role 

in the matter may be wooed by the law firm representing the other side.  That situation almost 
never happens.  A lawyer’s move from one private firm to another almost invariably requires 
confidential discussions between the lawyer and the new firm before the lawyer terminates her 
prior relationship, to determine whether or not the move will be in the lawyer’s and the new 
firm’s best interest.  If the lawyer is currently representing a client adverse to a client of the new 
firm, the lawyer must inform the client of her intention to begin discussions with the new firm 
because the personal interest of the lawyer in changing firms creates a conflict under Rule 
1.7(a)(2).  Screening is therefore of principal utility in cases where the lawyer’s role in the prior 
representation is concluded. 

 
Even if in a rare case the lead lawyer in a litigation moves to the opposing party’s law 

firm, the court may disqualify that firm rather than authorize it to screen the disqualified lateral 
lawyer.  The same would continue to be true under the proposed amendment.  The court can 
disqualify a firm when it is reasonable in the particular circumstances for the former client to fear 
that a screen may not be effective.   

 
Screening Protects the Interests of the Clients Both of a New Law Firm and of a 

Former Law Firm.  Although much of the debate over lateral screening has been focused on the 
concerns of the clients of the lateral’s former firm, there is a parallel set of interests: after a 
transferring lawyer has been hired, every imputed disqualification based on the unavailability of 
screening results in a client that loses its law firm of choice.  The harm to all such clients is real, 
not theoretical.  Often the disqualification of a firm, based upon an imputed conflict of a newly-
hired lawyer, occurs after a matter is well under way and the affected client has spent substantial 
sums in fees.  Typically, such clients have played no part in the circumstances that led to the 
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imputed disqualification, yet they suffer the cost, disruption, and delay resulting from it. 
 
If the new firm does represent a client adverse to the former client, in many cases the 

new firm could, consistent with Rule 1.16, withdraw from representing such a client in order that 
it can hire the transferring lawyer.  That client may be adversely impacted because it has lost the 
law firm of its choice.  If that firm, on the other hand, declines to hire the lawyer because of the 
conflict, clients of the new firm will be deprived of a lawyer the new firm thinks would serve 
their interests.  Thus, clients have interests on both sides of the screening question.  Screening 
does not solve all such problems, but reduces them to situations where the interests of the former 
clients cannot adequately be addressed by the screening mechanism.    

 
Disqualification Protects Against Exceptional Cases.  Although courts look to ethical 

rules for guidance on when counsel should be disqualified, standards for discipline do not bind 
tribunals called upon to rule on disqualification motions.  Both the proposed Rule and 
accompanying Comment expressly recognize that a former client may file a disqualification 
motion, and the tribunal will not be bound to authorize the representation.  For example, if a 
substantial number of lawyers on one side of a litigation move to the law firm representing the 
other side, a tribunal might disqualify the other side’s law firm, because it would be reasonable 
to doubt the efficacy of screens established for so many lawyers who possess so much material 
confidential information.  Other less extreme situations, may also cause a tribunal to disqualify 
counsel despite the existence of a screen that is permitted under the Rules.   

 
Cases such as Kala v. Aluminum Smelting Co., 688 N.E.2d 258, 265 (Ohio 1998), have 

balanced the interest of a former client in preserving confidences against the interest of a new 
firm’s client in preventing disqualification from being used to gain tactical advantage.  The court 
in Kala addressed a lawyer who negotiated for employment with opposing counsel without 
advising his client of the personal conflict, and disqualified that lawyer’s new firm because of 
“appearance.”  The case demonstrates that disqualification standards in a given state, under a 
court’s “inherent power to supervise members of the bar appearing before it,” id. at 261, may not 
be the same as the standards for discipline under the Model Rules.  Nonetheless, in reflecting 
agreement with the policy underlying the current Committee proposal, the Kala court said: 

 
If used properly, the process of screening attorneys who possess client 
confidences from other members of a firm can preserve those confidences while 
avoiding the use of the motion to disqualify as a device to gain a tactical 
advantage. 
 

688 N.E.2d at 265.4 
 
In those cases where the transferring lawyer and the new firm may believe a screen to be 

                                                 
4 See also Clinard v. Blackwood, 46 S.W.3d 177, 181 (Tenn. 2001) (although “adequate procedures to screen [an] 
attorney can rebut the presumption of shared confidences,” disqualification was appropriate despite a screen); Steel 
v. General Motors Corp., 912 F. Supp. 724, 746 (D.N.J. 1995) (disqualifying a lawyer’s new law firm despite a 
screen and despite acknowledging that “motions for disqualification are often filed to improperly delay proceedings 
and to deny a party the counsel of her choice”). 
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effective, but it may be reasonable for clients to believe otherwise, tribunals are able to address 
such concerns.  In future cases, lawyers can be expected to conform their conduct to the judicial 
decisions developed in the disqualification context, as well as to the Rules.  Thus, both the Rules 
and the courts have a role in preserving confidence in the integrity of our profession.          

 
“Side Switching” Is Not the Issue.  Certain opponents of screening contend it permits 

“side switching,” which is a misnomer.  A lawyer disqualified by a conflict of interest may never 
assist the “other side” in a matter by changing firms.  The point of screening is to isolate that 
lawyer from participation in or communications about the matter, underscoring that the 
transferring lawyer is disqualified from “switching sides.”  The purpose of this recommendation 
is to avoid imputed disqualification of all the other lawyers in the new firm, lawyers who have 
not changed sides at all.   

 
Screening Employed after Public/Private Moves. Rules 1.11 (private firms hiring former 

government lawyers) and 1.12 (hiring a former judge, judicial law clerk, arbitrator, mediator, or 
other “third-party neutral”) have provided for screening since 1983 when the Rules were first 
adopted.  The Comment to those rules explains that the government client need not have a veto 
on lawyer mobility and describes how screening procedures can adequately protect the 
government client’s interest. 

 
The conclusion reflected in the rule was certainly influenced by a desire to promote 

lawyers’ entry into government service by not barring future employment in the private sector, 
where the former government lawyer will utilize the skills and experience developed during 
government employment.  For example, an enforcement lawyer at the Securities and Exchange 
Commission could become a valued private practitioner.  Although that lawyer may have 
acquired extremely sensitive information about the targets of Commission investigations, she 
may under Rule 1.11 join a firm defending such targets in Commission proceedings as long as 
she is appropriately screened.  The Committee is unaware of evidence that governmental clients 
have seen their confidences eroded through breaches of the screen.  The protections of 
confidential information afforded to the government client should work equally well for private 
clients.  The growing number of states that endorse screening for lawyers in both contexts 
suggests a growing acceptance of this analysis. 

 
Screening of Nonlawyer Staff.  Rule 5.3 provides generally that lawyers are responsible 

to ensure that the conduct of their nonlawyer employees is consistent with the lawyers’ duties 
under the Rules.  Comment [4] to Rule 1.10 states that the imputation rule of Rule 1.10(a) “does 
not prohibit representation by others in the law firm where the person prohibited from 
involvement in a matter is a nonlawyer, such as a paralegal or legal secretary.”  It goes on to say 
that “[s]uch persons, however, ordinarily must be screened from any personal involvement in the 
matter to avoid communication to others in the firm of confidential information that both the 
nonlawyers and the firm have a legal duty to protect.”  Law students who have been exposed to 
confidential information while working temporarily at law firms are similarly permitted to be 
screened in subsequent employment with law firms.5 

 
                                                 
5  See also ABA FORMAL OP. 88-356 (screening permitted for temporary “contract” lawyers). 
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The current Rule therefore suggests that nonlawyers possessing confidential information 
who are hired by a new firm may generally be screened without undue risk of injury to clients of 
their former firms.6  In the unusual cases where a screen does not adequately protect client 
confidences, courts disqualify the law firm that employs the moving nonlawyer.  See, e.g., 
Owens v. First Family Financial Services, Inc., 379 F. Supp. 2d 840 (S.D. Miss. 2005) 
(plaintiff’s firm subject to imputed disqualification after hiring paralegal formerly employed by 
defendant’s counsel).  It therefore seems anomalous to conclude that lawyers cannot ordinarily 
be screened without undue risk of injury to clients. 

 
“Substantial Involvement” as a Factor in Determining Imputation.  Of the 23 states 

that permit private lateral screening, a majority have rules substantially similar to the proposal.7  
Two states permit screening unless the disqualified lawyer had played a “primary” role in the 
former matter,8 and a significant minority permits private lateral screening unless the 
disqualified lawyer either had played a “substantial” role or has acquired “substantial” 
confidential information.9  The Committee considered, and rejected, the suggestion that 
prohibiting screening when the lawyer had been “substantially involved” should be the ABA 
model.  It concluded, among other things, that the possibility of disqualification by a tribunal 
adequately addresses the unusual cases in which the extent of a disqualified lateral lawyer’s role 
in a matter or the amount of the material confidential information possessed by that lawyer raises 
legitimate doubts about the efficacy of screening. 

                                                

 
During its most recent solicitation of comments on its draft proposal, the Committee 

received persuasive comments expressing concern that such a “substantial involvement” 
limitation constitutes a vague standard to adopt in a situation where clear guidelines are 
necessary for disciplinary purposes.  For example, in Little v. Berman, 802 N.E.2d 130 (Mass. 
App. 2004), the court interpreted Massachusetts’ “substantial involvement” rule to require 
disqualification of a lawyer based on testimony from the former firm that the case was once 
discussed with the lawyer, where there was no clear evidence that the lawyer had even worked 
on the matter and the lawyer had no memory of the case.  Clarity is required when a lawyer and a 
firm decide whether to consider associating with each other, at which time no tribunal is 
available to decide the “substantial involvement” question.  Law firms are often appropriately 
very conservative in evaluating such standards, making a disciplinary rule with a vague test of 
limited value in removing bars to lawyer mobility. 

 
The Committee’s invitation for comments on its proposal also drew some advocates of 

this position, but the proposed tests for “substantial involvement” all involved balancing a series 

 
6  If an undue risk of injury to clients of the former law firm were perceived, a Model Rule could have been adopted 
to prohibit a law firm under those circumstances from hiring such nonlawyers. 

7 Those states include Delaware, Illinois, Kentucky, Maryland, Michigan, Montana, North Carolina, Oregon, 
Pennsylvania, Rhode Island, Utah, and Washington. 

8 Indiana and New Jersey. 

9 Arizona, Colorado, Massachusetts, Minnesota, Nevada, North Dakota, Ohio, Tennessee, and Wisconsin. 

 9



of facts and circumstances.  Such balancing tests do not provide clear guidance for prospective 
behavior, although courts may use them in making disqualification judgments. 

 
The Committee believes that adoption of a substantial involvement test implies that 

lawyers in private practice cannot be trusted to adhere to the Model Rules and to report honestly 
that they have conducted themselves in accordance with both the Rules and with established 
screening procedures.  It suggests that screening should be sanctioned only where it is not likely 
to be needed (the transferring lawyer has no material confidential information or had only a 
slight involvement in the matter).  This limitation to screening is not the rule in the situations 
governed by Rules 1.11(b) or 1.12, or with respect to nonlawyers moving from one firm to 
another. 

 
Summary.  Screening is not designed to impair the interests of clients, but to protect 

them.  Screening provisions permitting private lateral screening have been adopted in nearly half 
the states, where hundreds of law firms and thousands of lawyers practice in cities like 
Baltimore, Charlotte, Chicago, Detroit, Louisville, Philadelphia, Pittsburgh, Portland, Seattle, 
and Wilmington, and in the various smaller communities in those states.  No reported 
disciplinary cases or lawsuits have demonstrated any significant problem with the efficacy of 
screens.  There is no record that screening in those states has been unable to protect 
confidentiality or to prevent the transferring lawyer from participating against the former client.  
Nor is there any record demonstrating that screens have been ineffective in the context of 
lawyers moving from government service to private practice.  We are firmly convinced that 
screening can protect essential client interests in the context of private lawyers changing firms.  
The Ethics 2000 Commission came to the same conclusion.  

 
One of the primary objectives of the Model Rules of Professional Conduct is the 

achievement of uniformity in the ethical principles adopted nationwide.  This objective has not 
yet been realized because the ABA has not provided practical, effective, and up-to-date advice 
on this important issue.  The effectiveness of the Rules as a unifying model will continue to be 
impaired if the ABA does not renew its leadership on this important issue.  

 
We urge the members of the House of Delegates to adopt the attached Recommendation. 

 
Respectfully submitted,   

 
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY 

  Robert H. Mundheim, Chair 
 
  November 2008 
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DISSENT 
 
We dissent from the Committee’s report and recommendations because we believe that screening 
of the lateral hire should remain ineffective to avoid imputation under Model Rule 1.10 unless 
the lateral lawyer’s former client consents.  The Committee’s proposal departs substantially from 
the rules in thirty-nine jurisdictions, twenty-three of which permit only consensual screening, and 
eleven more that permit nonconsensual screens only when a laterally hired lawyer had no 
substantial responsibility or acquired no significant confidential information in a previous 
adverse representation.  
 
We believe that the current Model Rules serve lawyers and clients well by providing a bright line 
rule that protects both.  When a lawyer leaves a firm, Model Rule 1.9 prevents that lawyer from 
acting adverse to her former clients in the same or substantially related matters.  Model Rule 1.10 
prohibits that lawyer’s new firm from the same representations without the consent of the 
migrating lawyer’s former client.  Former clients can condition consent on a screen of the lateral 
lawyer.  These consensual screens are becoming more common, and they protect the new firm, 
the new firm’s current clients and the former client’s interests 
 
Fiduciary duty is the foundation of both of these rules.  Rule 1.9 prohibits the lateral lawyer from 
using or disclosing confidential information of former clients.  Rule 1.10 imputes this obligation 
to the new law firm because it presumes that lawyers in firms interact for the benefit of their 
current clients.  Both of these conflict of interest rules derive from centuries old agency rules that  
require client consultation and consent to keep a lawyer-agent focused on the client-principal’s 
interests. 
 
The current articulation of these principles in the Model Rules protects lawyers against our own 
judgment when it might be impaired by our own or some other client’s interests.  The lateral 
lawyer interested in changing law firms and the clients at the new firm have interests of their 
own which well might conflict with those of the former client.  It is this conflict which endows 
those clients with the right recognized by agency law and the current rules to determine their 
own best interests.     
 
Consider for example, that in all of the following circumstances, the proposed rules would allow 
an involuntary screen when a former client reasonably might refuse consent. 
 
1. A lawyer with a significant role in a matter who leaves a law firm while the matter is pending 
to join the firm representing the opposing party in the same matter.   

2. A lawyer who billed no hours to a client matter, but spent a two hour lunch discussing it in 
detail with the lead lawyer on the case now has joined the firm representing the other side in the 
same matter.   

3. A lawyer who gained significant information about a wife’s business transactions soon 
thereafter joins the law firm representing the same woman’s husband in a divorce. 

 
We do not agree that Rule 1.10 should allow firms to set up nonconsensual screens in 
circumstances like these, where a lateral lawyer who joins the firm has been exposed to 
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substantial material information or has had a significant involvement in the same or substantially 
related prior representation.  In these circumstances and many more, the committee’s proposal 
replaces the necessity of former client consultation and consent with a nonconsensual screen and 
notice provision.  From the former client’s perspective, the proposal allows a nonvoluntary 
screen of a lateral lawyer when the former client would not have consented if consulted.  Also, 
the proposal potentially confuses lawyers, because it invites them to establish nonconsensual 
screens in situations where courts in disqualification motions may not recognize them.  When 
this occurs, current clients of the firm involuntarily lose their counsel of choice.   
 
 The Committee’s proposal rests on newly added procedural requirements to foster the former 
client’s comfort with a nonconsensual screen.  Yet, former clients may reasonably refuse consent 
when their lawyer had either a significant role or exposure to material confidential information in 
the prior representation.  We do not dispute the good will of most lawyers who believe that they 
can establish and maintain effective screens, even in these circumstances. In fact, the 
committee’s proposal acknowledges that the courts may grant disqualification relief to former 
clients, which put current clients of the firm at risk.  But lawyers and clients recognize that both 
are human, and that law firm systems can break down.  When lawyers and clients differ in their 
estimation of these risks, the client’s view should prevail. 
 
Current rule 1.10 protects former clients against the risk of adverse use or disclosure of 
confidential information.  The proposed amendment substitutes the law firm’s resolution of this 
risk for the client’s. It catapults the lawyer’s interests over the former client’s determination at 
precisely the time the lateral lawyer and the new firm have their own and their client’s interests 
understandably in mind.  Lawyers should consult with former clients about these matters and be 
bound by the client’s determination, which is precisely what current Model Rule 1.10 requires.   
 
 
Susan R. Martyn and James M. McCauley 
November 2008 

 12



 13

 
 



AMERICAN BAR ASSOCIATION 
 

SECTION OF LITIGATION 
 

REPORT TO THE HOUSE OF DELEGATES 
 

RECOMMENDATION 

RESOLVED, that the American Bar Association adopts the following new subsections 
(e) and (f) and related Comments to Model Rule of Professional Conduct 1.10: 
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Rule 1.10  Imputation of Conflicts of Interest: General Rule 

 
(e) When a lawyer becomes associated with a firm, the firm may not undertake to or continue  
to represent a person in a matter that the firm knows or reasonably should know is the same or 
substantially related to a matter in which the newly associated lawyer (the “personally 
disqualified lawyer”), or a firm with which that lawyer was associated, had previously 
represented a client whose interests are materially adverse to that person unless: 

 
(1) the personally disqualified lawyer has no information protected by 
Rule 1.6 or Rule 1.9 that is material to the matter (“material information”); 
or  
 
(2) the personally disqualified lawyer (i) had neither substantial 
involvement nor material information relating to the matter and (ii) is 
screened immediately from any participation in the matter in accordance 
with paragraph (f) of this Rule and is apportioned no part of the fee 
therefrom.  
 

(f) For the purposes of paragraph (e) of this Rule, a personally disqualified lawyer in a firm will 
be deemed to have been screened from any participation in a matter if: 

 
(1) all material information which the personally disqualified lawyer has 
been isolated from the firm;  
 
(2) the personally disqualified lawyer has been isolated from all contact 
relating to the matter with the client and any witness for or against the 
client; 
 
(3) the personally disqualified lawyer and the firm have been instructed 
not to discuss the matter with each other; 
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(4) the former client of the personally disqualified lawyer or of the firm 
with which the personally disqualified lawyer was associated receives 
notice of the conflict and an affidavit of the personally disqualified lawyer 
and the firm describing the procedures being used effectively to screen the 
personally disqualified lawyer, and attesting that (i) the personally 
disqualified lawyer will not participate in the matter and will not discuss 
the matter or the representation with any other lawyer or employee of his 
or her current firm, (ii) no material information was transmitted by the 
personally disqualified lawyer before implementation of the screening 
procedures and notice to the former client; and (iii) during the period of 
the lawyer’s personal disqualification those lawyers or employees who do 
participate in the matter will be apprised as they become involved in the 
matter and on a periodic basis thereafter that the personally disqualified 
lawyer is screened from participating in or discussing the matter; and 
 
(5) the personally disqualified lawyer and the firm with which he is 
associated reasonably believe that the steps taken to accomplish the 
screening of material information are likely to be effective in preventing 
material information from being disclosed to the firm and its client. 
 

(g) In any matter in which the former client and the person or entity being represented by 
the firm with which the personally disqualified lawyer is now associated are not before a 
tribunal, the firm, the personally disqualified lawyer, or the former client may seek 
judicial inquiry of the screening procedures used, or may seek court supervision to ensure 
that implementation of the screening procedures has occurred and that effective actual 
compliance has been achieved. 
 

Comment 
[8] Paragraphs (e) and (f) of Rule 1.10 apply when a lawyer moves from a 
private firm to another firm and those paragraphs are intended to create 
procedures similar in some cases to those under Rule 1.11(b) for lawyers 
moving from a government agency to a private firm.  Paragraphs (e) and 
(f) of Rule 1.10, unlike the provisions of Rule 1.11, do not permit a firm, 
without the consent of the former client of the disqualified lawyer or of the 
disqualified lawyer’s firm, to handle a matter with respect to which the 
disqualified lawyer was personally and substantially involved, or had 
material information, as noted in Comment 11 below.  Like Rule 1.11, 
however, Rule 1.10(e) can only apply if the lawyer no longer represents 
the client of the former firm after the lawyer arrives at the lawyer’s new 
firm.  
 
[9] If the lawyer has no confidential information about the representation 
of the former client, the new firm is not disqualified and no screening 
procedures are required.  This would ordinarily be the case if the lawyer 
did no work on the matter and the matter was not the subject of discussion 
with the lawyer generally, for example at firm or working group meetings.  
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The lawyer must search his or her files and recollections carefully to 
determine whether he or she has confidential information.  The fact that 
the lawyer does not immediately remember any details of the former 
client’s representation does not mean that he or she does not in fact 
possess confidential information material to the matter.  
 
[10] If the lawyer does have material information about the representation 
of the client of his former firm, the firm with which he or she is associated 
may represent a client with interests adverse to the former client of the 
newly associated lawyer only if the personally disqualified lawyer had no 
substantial involvement with the matter and received no substantial 
material information about the matter, the personally disqualified lawyer is 
apportioned no part of the fee, and all of the screening procedures are 
followed, including the requirement that the personally disqualified lawyer 
and the new firm reasonably believe that the screening procedures will be 
effective. 
 
[11] In situations where the personally disqualified lawyer was 
substantially involved in a matter, or had material information, the new 
firm will only be allowed to handle the matter if the former client of the 
personally disqualified lawyer or of the law firm provides informed 
consent and the firm reasonably believes that the representation will not be 
adversely affected, all as required by Rule 1.7. 
 
[12] The former client is entitled to review of the screening procedures if 
the former client believes that the procedures will not be or have not been 
effective.  If the matter involves litigation, the court before which the 
litigation is pending would be able to decide motions to disqualify or to 
enter appropriate orders relating to the screening.  If the matter does not 
involve litigation, the former client can seek judicial review of the 
screening procedures from a trial court. 
 
[13] Paragraph (e) (2) does not prohibit the screened lawyer from 
receiving a salary or partnership share established by prior independent 
agreement, but that lawyer may not receive compensation directly related 
to the matter in which the lawyer is disqualified. 
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RULE 1.10 REPORT 
 

The fiduciary duties of loyalty and confidentiality are not mere artifacts of history, but 
rather define as enduring values the very heart of the lawyer-client relationship.  And there is no 
more important guarantor that these fiduciary duties are fulfilled than the principle that the 
profession imputes conflicts of interest from one lawyer to every other lawyer in that lawyer’s 
law firm or practice setting.  That principle protects clients – the very purpose of our rules – in 
two respects.  First, it assures clients they do not have to worry that their confidential information 
will be used against them, for example, when the client’s lawyer leaves the client’s firm and goes 
to work for the law firm adverse to the client.  Second, it gives the client, on whose behalf the 
lawyer acts, the right to decide whether to provide informed consent to waive the conflict of 
interest.  In other words, the client has the sole discretion to weigh factors such as trust in the 
former lawyer and trust in the former lawyer’s new law firm. 

 
These principles are enshrined in Model Rule of Professional Conduct 1.10, a rule that 

fosters client confidence, client autonomy, and, for lawyers, the fulfillment of their fiduciary 
duty of loyalty. 

 
Last August, the Standing Committee on Ethics and Professional Responsibility (“Ethics 

Committee”) brought a Report and Recommendation to the ABA House of Delegates that would 
have undermined these principles.  Report 114.  That proposal went so far as to allow the client’s 
principal lawyer to withdraw from the representation midstream and go to work for the firm 
adverse to the client.  The lawyer would not be required to consult at all with the former client, 
but merely to inform the client that the client did not have a thing to worry about because there 
was a screen.  The rule provided neither for the seeking of a waiver nor for the informed consent 
of the client.  The rule simply gave the client no choice but to accept screening as a fait 
accompli.  The result would have been an assault on client loyalty that, on the 100th anniversary 
of the ABA’s adoption of the first canons of ethics, appeared to the Section of Litigation as an 
inexplicable and unacceptable compromise of these fiduciary duties, as they are implemented by 
our rules. 

 
That August proposal was deferred by the House on a motion by the Section of 

Litigation, a motion not on the merits, but rather offered because the House was being asked to 
approve amendments to the Report and Recommendation that delegates only received the 
morning of the vote and, then, not in writing.  Since then, the Section of Litigation hoped that the 
Standing Committee would have reconsidered its approach, persuaded by the testimony of the 
witnesses who appeared at the Committee’s public hearings on this topic to testify about the need 
to protect clients consistent with present Model Rule 1.10.  Nonetheless, the Committee is 
bringing back to the House a nearly-identical Report and Recommendation that retains the key 
provisions permitting wholesale involuntary screening.   

 
Under the proposal submitted by the Standing Committee on Ethics and Professional 

Responsibility, a lawyer who could well be the lead lawyer, the most well-informed associate, 
the lawyer who sat in on the key strategy sessions or participated in the preparation of the client 
for his or her deposition, the lawyer who knows the client’s bottom line, greatest fears and 
fondest hopes, can go to work for the firm representing the client’s adversary.  This could happen 
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even in situations where the client heard the lawyer, or others in the firm, characterize the 
opposing counsel during the representation as unethical or untrustworthy, or the client was 
forced to pay for motions to compel production of documents, motions for violations of Rule 11, 
or motions for sanctions for failure to comply with court orders.  Yet that new firm, with the 
client’s former lawyer now on board but behind a “screen” that the client neither understands nor 
has any reason to trust, may continue the representation adverse to the firm-switching lawyer’s 
former client! 

 
It is true the new proposal from the Ethics Committee (unlike the original) attempts to 

add some procedural requirements to involuntary screening (procedural requirements this 
Recommendation also adopts).  But the result is the same:  the client is presented with a side-
switching lawyer and told, “Don’t worry; there’s a screen.” 

 
The Litigation Section opposed the Ethics Committee’s August 2008 Report and 

Recommendation.  And it was prepared to oppose this one.  But it is the sense of the Litigation 
Section that the House would welcome an opportunity to strike a middle ground, to provide some 
relief from the rule of imputation for those lateral moving lawyers, but only those lawyers whose 
involvement in the matter and access to confidential client information was not, respectively, 
significant or material.  Indeed, when the Ethics Committee offered its August 2008 proposal, it 
relied in large part on the fact that there were at least ten jurisdictions that permitted involuntary 
screening, but only if the lawyer’s prior role on behalf of the client was significantly limited. 

   
 With this background, the Litigation Section surveyed the current landscape of Rule 1.10 
alternatives that provide more protection for former clients absent providing the client with an 
opportunity for informed consent to the screen.  That review led to the conclusion that the best 
formulation of an alternative – if one there need be – was that adopted in 1998 by the Supreme 
Judicial Court of the Commonwealth of Massachusetts, with some very slight emendations.  
Massachusetts Rule of Professional Conduct 1.10 specifically recognizes that some lesser level 
of participation and, equally important, lesser exposure to confidential information, could create 
conditions where the compromise of client loyalty in the name of lawyer convenience would be 
appropriate if certain other modest procedural safeguards – notices to the former client, affidavits 
from the affected lawyers – were put in place. 
 

Accordingly, the Section of Litigation urges the ABA House of Delegates to amend 
Model Rule 1.10, as provided in the Recommendation set forth above.  This new rule will 
preserve the client’s autonomy in those situations in which the client might experience high 
anxiety as a result of the client’s former lawyer going to work for the firm on the other side.  The 
client will have to be consulted.  The client will have to be informed.  And the client will be 
asked, at the client’s discretion, to provide or withhold the client’s informed consent.  Client 
peace of mind will still trump lawyer mobility. 

 
This rule, however, will also capture the examples proponents of Report 114 always use 

to support adoption of their proposal.  For the lawyer whose role was marginal (think the 
associate who researched a discovery motion), whose participation was very limited (think the 
summer associate with a minor research memorandum), whose exposure to confidential 
information was immaterial (think a guru partner consulted on her view of the judge), this rule 
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would provide that the lawyer could go to work for the law firm on the other side without regard 
to client consent.  In this way the proposed rule strikes the proper balance between client loyalty 
and lawyer mobility in the one area where the profession can honestly say that the respective 
interests do fairly compete. 

 
We hope the ABA House of Delegates will adopt this alternative Rule 1.10 in the spirit it 

is offered. 
 
       Robert Rothman 
       Chair 
       Section of Litigation 
       February 2009 
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Schedule At-a-Glance 
 

 

Thursday February 12, 2009 
Suffolk University Law School 
120 Tremont Street, Boston, MA 
 

 
3:00 pm – 4:00 pm 

 
Registration 

 
Room 285 

 
4:00 pm – 5:30 pm 

 
Managing the Bailout: Execution and Oversight 
of the Federal Response to the Financial Crisis 
Sponsored by the Rappaport Center for Law and Public 
Service, Suffolk University Law School, and the ABA 
Section of Business Law 

 
Room 285 

 
5:30 pm – 7:00 pm 

 
Reception, Sponsored by the Rappaport Center for 
Law and Public Service, Suffolk University Law School 

 
Faculty 

Boardroom 

 
7:00 pm 

 
Prix-fixe Dinner in a local restaurant 

 
TBD 

 
 
Friday February 13, 2009 
Fairmont Copley Plaza Hotel 
138 St. James Avenue, Boston 
 

8:00 am – 9:00 am Registration State Suite B 
Lower Lobby 

 

9:00 am – 10:30 am 
 

Recent Developments in Education Law 
 
State Suite B 
Lower Lobby  

 

10:45 am – 12:15 pm 
 

Recent Developments in Communications Law 
 
State Suite B 
Lower Lobby  

 

10:45 am – 12:15 pm 
 

Regional Greenhouse Gas Initiatives: Lasting 
Model or Historical Artifact?  Co-sponsored by the 
ABA Standing Committee on Environmental Law and the 
ABA Section of Environment, Energy and Resources 

 
 
State Suite A 
Lower Lobby  

 

12:30 pm – 1:45 pm 
 

Luncheon featuring Alfred C. Aman, Jr., Dean of 
Suffolk University Law School 

 
Venetian Room 
Main Lobby  

 

1:45 pm – 3:30 pm 
 

Implementing Health Reform: The Massachusetts 
Example 

 
State Suite A 
Lower Lobby  

 

3:30 pm – 5:00 pm 
 

Family Medical Leave Act Update 
 
State Suite B 
Lower Lobby  

 
 
  
 
 
  
 
 
 
 



 
Thursday February 12, 2009 

Suffolk University Law School 
120 Tremont Street, Boston, MA 

 
 
 
Managing the Bailout: Execution and Oversight of the Federal Response to the Financial 
Crisis (CLE)  
Room 285 
4:00 pm – 5:30 pm  
 
Sponsored by the Rappaport Center for Law and Public Service, Suffolk University Law School  
and the ABA Section of Business Law 
 
This panel will examine the challenges of policy execution and oversight posed by Troubled Asset 
Relief Program approved by Congress in October 2008.  The conditions under which TARP was 
implemented were daunting: a massive budget; short time frame, and high uncertainty about the 
character of the problem to be addressed.  What were the major design and implementation 
challenges, and how well have they been addressed?  Have oversight mechanisms established 
since October 2008 proved effective? 
 
Panelists:  

 Professor Cornelius Hurley, Director, Morin Center for Banking and Financial Law, 
Boston University School of Law 

 William F. Kroener III, Counsel, Sullivan & Cromwell LLP; Co-Chair, ABA Task Force on 
Financial Markets Regulatory Reform 

 Thomas McCool, Director, Applied Research and Methods, Government Accountability 
Office 

 Damon Silvers, Associate General Counsel, AFL-CIO; Member, EESA Congressional 
Oversight Panel 

Moderator: 
 Alasdair Roberts, Jerome L. Rappaport Professor of Law and Public Policy, Suffolk 

University Law School 
 
Reception  
Faculty Boardroom 
5:30 pm – 7:00 pm 
 
Sponsored by the Rappaport Center for Law and Public Service, Suffolk University Law School 
  
Dinner  
Location: TBD 
7:00 pm 
 
If you would like to attend this “dutch treat” dinner, please register here. 
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Friday February 13, 2009 
Fairmont Copley Plaza Hotel 

138 St. James Avenue, Boston 
 

 
Recent Developments in Education Law  
State Suite B, Lower Lobby Level 
9:00am – 10:30am  
 

The emerging area of professors suing students; schools giving student identifying 
information to music companies; parents right to "opt out" of curriculum they find offensive; 
student speech and the "Columbine factor". 
 

On this panel you will hear from Karen Orr, the attorney who obtained immunity for two 
Purdue University students when they were sued by their professor after they complained 
about him.  
 
The panel will also discuss cases like the Tenebaum and Arista Records case involving 
issues of student privacy, criminal prosecution and so called piracy actions.  Presenters 
include Judie Tenenbaum, an attorney and the mother of Joel Tenenbaum, the B.U. 
graduate student who the Recording Industry of American (RIAA) is suing for file sharing 
music. The RIAA subpoenaed the contents of Ms. Tenenbaum's home computer.  
 
We also discuss parents' decision not to have their second grade and kindergarten age 
children read books about gay marriage and the right of the school to control its curriculum 
in the Parker v. Hurley case. Hear from attorneys like John J. Davis who represented the 
town and the school. Hear from attorneys representing the parents.   
 
We will also discuss the emerging limitation on student speech caused by the "Columbine 
factor". 
 

Panelists: 
 John J. Davis, Pierce, Davis & Perritano, Boston, MA 
 Robert Sinsheimer, Denner Pellegrino, Boston, MA 
 Karen Orr, Stuart and Branigin, LLP, Lafayette, IN 
 Judie Tenenbaum, attorney, mother of Joel Tenenbaum 

 
Moderator:  

 Caroline Newcombe, Southwestern Law School, Los Angeles, CA 
 
 

 
Recent Developments in Communications Law  
State Suite B, Lower Lobby Level 
10:45am – 12:15pm 
 

Fox v. FCC and fleeting expletives before the Supreme Court; Network Neutrality and 
claims that Comcast interfered with peer to peer applications. The FCC order involving 
Free Press and Comcast. 
 

On November 4, 2008, the Supreme Court heard oral argument in Fox v. FCC. This is the famous 
Cher and Nicole Richie "fleeting expletives" case. According to one paper, this case could have 
"the most profound effect on federal regulation of broadcasting in 30 years." It also would be the 
first time the US Supreme Court has looked at indecency issues in 30 years. Finally, it involves 
fundamental administrative law issues of what constitutes arbitrary and capricious actions. Hear 
from Maureen O'Connell, Senior Vice President, Regulatory and Government Affairs, News 
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Corporation. Hear from Matthew Berry, General Counsel, FCC, on the Comcast issue as well as 
the Fox case. Hear from attorney Seamus Duffy who represents Comcast. 
 

Panelists:  
 Maureen O'Connell, Esq., Senior Vice President, Regulatory and Government Affairs, 

News Corporation, Washington DC 
 Matthew Berry, General Counsel, Federal Communications Commission (FCC), 

Washington, DC 
 Seamus Duffy, Drinker & Biddle, Philadelphia, PA 
 Chris Riley, Policy Counsel, Free Press, Washington, DC 

Moderator: 
 Russell Frisby, Fleischman & Harding, Washington, DC 
 

 
 
 
Regional Greenhouse Gas Initiatives: Lasting Model or Historical Artifact?  
State Suite A, Lower Lobby Level 
10:45am – 12:15pm 
 
Although the possibility is imminent in light of the change in administration, neither Congress nor 
the Environmental Protection Agency has enacted legislation or promulgated rules to regulate 
greenhouse gas emissions or institute a cap-and-trade program.  During the last few years, in the 
absence of a federal regulatory scheme, groups of states have formulated regional greenhouse 
gas initiatives to establish regional cap-and-trade programs.  Of these, the Regional Greenhouse 
Gas Initiative (“RGGI”), formulated by the states of Connecticut, Delaware, Maine, Maryland, 
Massachusetts, New Hampshire, New Jersey, New York, Rhode Island and Vermont, is the most 
advanced.  Two other regional programs, the Midwestern Regional Greenhouse Gas Reduction 
Accord and the Western Climate Initiative, are on a slower track. 
  
Formulated by states that did not want to sit idly on the sidelines as the federal government failed 
to take action, the regional initiatives came into being to fill the regulatory gap.  Many 
commentators believe that these programs might be around for a long time, in light of the current 
economic situation and congressional reluctance to impose carbon dioxide emission surcharges on 
energy prices.  Others demur.  Whichever body of opinion turns out to be correct, questions 
abound as to whether the regional initiatives are effective mechanisms for greenhouse gas 
regulation, whether they will survive legal scrutiny, and whether they ultimately will be pre-empted 
by federal legislation or agency rules. The Panelists will address these issues from several different 
perspectives. 
 
Co-sponsored by the ABA Standing Committee on Environmental Law and the ABA Section of 
Environment, Energy and Resources 
 
Panelists: 

 William Funk, a professor at the Lewis and Clark Law School who teaches environmental, 
administrative and constitutional law, will address RGGI from a constitutional perspective, 
with a focus on the compact clause and dormant commerce clause of the Constitution of 
the United States. Portland, OR 

 Professor Richard Pierce, George Washington Law School, Washington, DC 
 Honorable Laurie Burt, Commissioner, Massachusetts Department of Environmental 

Protection, Boston, MA 
 Paul Sotkiewicz, Senior Economist, PJM Interconnection, LLC., Norristown, PA 
 Colin Owyang, Senior Vice-President & U.S. General Counsel, National Grid 

 
Moderator: 
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 Ken Hurwitz, Partner, Haynes Boone, LLP, Washington, D.C. 



 
 
Implementing Health Reform: The Massachusetts Example 
State Suite A, Lower Lobby Level 
1:45pm – 3:30pm  
 
When Massachusetts enacted An Act Providing Access to Affordable, Quality, Accountable Health 
Care in April 2006, it undertook a comprehensive and visible effort to reform health insurance and 
health care practices.  By requiring every Massachusetts resident to obtain health insurance 
coverage or its equivalent by July 1, 2007, Massachusetts hoped to eliminate lack of insurance as 
a cause of inadequate health care.  The statute also established reporting and goal-setting 
mechanisms aimed at improving the quality of health care services, including reducing racial and 
ethnic disparities.  A study conducted after the first year in which insurance was required for all 
who have access to affordable coverage, shows that uninsurance was reduced and access to care 
improved.  As a result, the Massachusetts experience seems to many to offer a model to inform the 
efforts of other states and the nation in addressing access to, and the quality of, health care.  This 
panel will explore the Massachusetts experience in implementing the universal coverage mandate 
and the areas in which the Massachusetts experience may or may not provide a useful model for 
the nation.  Panelists will include representatives of the major agencies involved in the program 
and private business and insurance interests also affected by the statute.   
 
Panelists:   

 Rosemarie Day, Deputy Director, Commonwealth Health Insurance Connector Authority 
 Dolores Mitchell, Executive Director, Massachusetts Group Insurance Commission 
 Joseph Nevins, Law Department, Blue Cross/Blue Shield of Massachusetts 
 Donna McCormick, Managing Attorney, Greater Boston Legal Services, Boston, MA 

Moderator:  
 Renée M. Landers, Professor, Suffolk University Law School, Boston, MA 

 
 
Family Medical Leave Act Update 
State Suite B, Lower Lobby Level 
3:30pm – 5:00pm 
 
FMLA disputes are among the Top 5 issues that land employers in the courtroom.  Understanding 
all of the new requirements of the FMLA can be a daunting task.  On November 17, 2008, the 
Department of Labor published the much anticipated final rule regarding the Family and Medical 
Leave Act.  The new rule will become effective on January 16, 2009.  Whether you are new to 
employment law or a veteran, this session will provide all of the latest information on the revised 
regulations.   
 
Panelists:   

 Alida Bogran-Acosta, Counsel, Robinson & Cole, LLP, Boston, MA 
Moderator/Panelist:  

 Nicole A. Bernabo, Associate, Robinson & Cole, LLP, Hartford, CT 
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American Bar Association 
Section of Administrative Law and Regulatory Practice 

 
2009 Midyear Meeting 
February 12-13, 2009 
Fairmont Copley Plaza 

 
 

Registration Information 
 

Administrative Law Section CLE programs and social events described in this brochure 
are ticketed events to be purchased through the Section using the enclosed Section 
Meeting registration form or online.  Walk-in registrations are accepted on the day of the 
program. 
 
Continuing Legal Education Credits 
 
Accreditation will be requested for this program from every state with mandatory 
continuing legal education (MCLE) requirements for its lawyers. Please be aware that 
each state has its own rules and regulations, including its definition of “CLE”. Check with 
your state agency for confirmation of this program’s approval. Attorneys seeking to obtain 
MCLE credit in Pennsylvania are required to pay state accreditation fees directly to that 
state. Certificates of attendance will be available at the conclusion of the program. In order 
to receive CLE credit, all attorneys will be required to sign in on the sign in sheets and 
obtain a Uniform Certificate of Attendance. Registration fees must be paid in full before 
registrants can receive credit. 
 
Refunds 
 
Refunds requested on or before January 30, 2009 will be processed less a $25 
cancellation fee.  No refunds will be issued after January 30, 2009.  Substitutions will be 
accepted. Please notify us of any substitutions by emailing parierak@staff.abanet.org. 
 
Hotel 

If you wish to reserve a room in one of the ABA hotels it is necessary for you to also 
register with the ABA at this link http://www.abanet.org/midyear/2009/. There is no charge 
for this registration. 

Location: 

Events for Thursday, February 12th will take place at Suffolk University Law School, at 120 
Tremont Street in Boston, with the exception of the Executive  Committee Meeting, which 
will be held at Fairmont Copley Plaza. All events for Friday, February 13th will take place 
at Fairmont Copley Plaza at 138 St. James Avenue in Boston. 

 
 
 

http://new.abanet.org/calendar/administrative-law-section-mid-year-meeting-program/Pages/Registration.aspx
http://www.abanet.org/midyear/2009/


American Bar Association 
Section of Administrative Law and Regulatory Practice 
2009 Midyear Meeting CLE Programs, February 12-13 

Fairmont Copley Plaza, Boston, MA 
 

Name:             
 

Organization:             
 

Address:              
 

City, State, Zip: __________________________________________________________ 
Email:         Phone:      
Program updates will be provided via email.  Please write your email clearly 
Dietary Restrictions:            
 

Special Needs:            
 

       Section of Administrative Law Membership $60 (must already be an ABA member) 
 
       Please send me an ABA membership packet 
 

 Program Regular 
Rate 

Young 
Lawyer 

Law 
Student 

Teleconference
Participant 

 Managing the Bailout: Execution and Oversight of 
the Federal Response to the Financial Crisis (CLE) 
02/12/09 4:00pm – 5:30pm 

 
$25 

 
$15 

 
FREE 

 

 Reception at Suffolk University Law School  
02/12/09 5:30 pm – 7:00 pm  

 
$0 

 
$0 

 
$0 

 

 “Dutch treat” Dinner in a Local Restaurant 
02/12/09 7:00pm 

Pay on 
site 

Pay on 
site 

Pay on 
site 

 

 Recent Developments in Education Law (CLE) 
02/13/09 9:00am – 10:30am State Suite B 

 
$25 

 
$15 

 
FREE 

 

 Recent Developments in Communications Law 
(CLE) 
02/13/09 10:45am – 12:15pm State Suite B 

 
$25 

 
$15 

 
FREE 

 

 Regional Greenhouse Gas Initiatives: Lasting 
Model or Historical Artifact? (CLE) 
02/13/09 10:45am – 12:15pm State Suite A 

 
$25 

 
$15 

 
FREE 

 

 Section Lunch - Friday 
02/13/09 12:30 – 1:45, Fairmont Copley Plaza 

 
$65 

 
$65 

 
$65 

 

 Implementing Health Reform: The Massachusetts 
Example (CLE) 
02/13/09 1:45pm – 3:30pm State Suite A 

 
$25 

 
$15 

 
FREE 

 

 Family Medical Leave Act Update (CLE) 
02/13/09 3:30pm – 5:00pm State Suite B 

 
$25 

 
$15 

 
FREE 

 

Total     

Refunds requested on or before January 30, 2009 will be processed less a $25 cancellation fee.  No refunds 
will be issued after January 30, 2009.  Substitutions will be accepted. Please notify us of any substitutions.  
Teleconference participation at the same rates – you will receive dial-up instructions after course confirmation. 
 

METHOD OF PAYMENT (or Click here to register Online )  
 

 Check (payable to “American Bar Association”)   VISA             MasterCard         AMEX 
 
Card Number: ______________________________________________   Exp. Date: __________________   
 
Signature:       Name on card:       

 
ABA, Administrative Law Section, 740 15th Street, NW, Washington D.C. 20005 

202-662-1582 Fax: 202-662-1529 E-mail: parierak@staff.abanet.org  

Click here to register Online!  
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ABA Section of Administrative Law & Regulatory Practice 

Spring Regulatory Conference 
KingsMill Resort, Williamsburg, VA 

Thursday April 16 – Sunday April 19, 2009 
 

Thursday, April 16, 2009 
 
  Early Arrivals, Optional Activities (Golf, Colonial Williamsburg) 
 
Friday, April 17, 2009 
 
10:30 a.m.   Welcome & Arrivals, Refreshments 
 
11:00 – 12:30 p.m.  CLE Program 1: OIRA Role in the New Administration 
 
12:30 – 1:30 p.m.  Lunch 
 
1:30 p.m. – 3:00 p.m. CLE Program 2: Ethics in Government: The Obama 

Executive Order   
  

3:15 – 4:45 p.m.  CLE Program 3: New Financial Rules 
 
5:00 – 7:00 p.m.  Reception 
 
10:00 – 11:00 p.m.  Hospitality 
 
Saturday, April 18, 2009 
 
8 - 9:00 a.m.   Breakfast 
 
9:00 a.m.  – 12:00 p.m. Council Meeting 
 
12:00 – 1:00 p.m.  Working Lunch & Publications Committee Meeting 
 
6:30 – 9:30 p.m.  Off-Site Dinner 
 
Sunday, April 19, 2009 
 
8 - 9:00 a.m.   Breakfast 
 
9:00 a.m.  – 12:00 p.m. Council Meeting 
 
 



Mary C. Lawton Outstanding Government Service Award 
Presented by: Section of Administrative Law & Regulatory Practice 

American Bar Association  
 

The nomination should be based on outstanding contributions to the 
development, implementation, or improvement of administrative law and 
regulatory practice that reflects sustained excellence in performance. 
 
All government lawyers active in the fields of administrative law and regulatory 
practice are eligible.  While career officials generally will be favored, exceptional 
political appointees also will be considered.   A listing of past recipients of the 
Award can be found at 
http://www.abanet.org/adminlaw/awardsprogram/pastMCLawards.html  
 
Nominations are solicited from federal government agency general counsels, 
state attorneys general, and other officials, as well as from members of the 
Section of Administrative Law & Regulatory Practice. 
 
All nomination packages should provide the name and period of government 
service of the nominee, the departments or agencies in which he or she has 
served and is currently serving, and the specific contributions of the nominee that 
you think warrant his or her selection. Include a MINIMUM of three (3) letters of 
support for your nomination.   
 
Please submit your nomination package to the ABA Section of Administrative 
Law and Regulatory Practice, 740 15th Street, N. W., Washington, D. C. 20005, 
email: kiefera@staff.abanet.org , or fax to 202-662-1529.  Direct inquiries to 
Anne Kiefer, Section Director, 202-662-1690. 
 
All nominations must be submitted by June 18, 2009. 
 
The award will be presented at the Section’s Annual Awards Luncheon in 
October 2009.  The Luncheon is part of the Section’s Annual Administrative Law 
Conference, held annually in Washington, D.C., which attracts some 700 
attorneys, judges, and academicians interested in administrative law and 
regulatory practice. 
 
 

http://www.abanet.org/adminlaw/awardsprogram/pastMCLawards.html
mailto:kiefera@staff.abanet.org


ABA Section of Administrative Law and Regulatory Practice 
2009 Gellhorn-Sargentich Law Student Essay Competition 

 
TOPIC: 
 
Discuss a problem or issue relating to presidential control of agency rulemaking. 
 
ELIGIBILITY: 
The competition is open to currently enrolled students of ABA accredited law schools 
who are also members of the ABA Section of Administrative Law and Regulatory 
Practice. The essay must be the student’s original, unpublished work. The paper may be 
prepared to satisfy a course requirement or for other academic credit. However, the essay 
must be the work of the submitting student without substantial editorial input from others.  
Co-authored papers are ineligible. Only one essay may be submitted per entrant. 
 
FORMAT: 
Essays must not exceed 12 pages, including title, citations, and any footnotes. The text of 
the essay must be double-spaced, with twelve-point font and one-inch margins.  Entries 
should reflect the style of Administrative Law News articles rather than law review style. 
Entrants are encouraged to review past copies of the News available at 
http://www.abanet.org/adminlaw - prior to drafting their submissions.  Citations must be 
embedded in text or in footnote form; essays with endnotes will be disqualified. Cites 
must conform to the 18th Edition of The Bluebook: Uniform System of Citation. 
 
ENTRY PROCEDURE: 
Each submission must include a SEPARATE COVER PAGE with the entrant’s name, 
law school, year of study, mailing and email address, and phone number. The 
contestant’s name and other identifying markings, such as school name, MAY NOT 
appear on any copy of the submitted essay.  
 
Submit a digital copy in Word format to Section Director Anne Kiefer, at 
kiefera@staff.abanet.org.  Entries must be received by 7pm Eastern time on March 31, 
2009. 
 
Section of Administrative Law and Regulatory Practice staff will assign a random 
number to each entry and record this number on all copies of each essay submitted. 
Neither the contestant’s identity nor his/her academic institution will be known to the 
selection committee. 
 
By submitting an entry in this contest, the entrant grants the ABA and the ABA Section 
of Administrative Law and Regulatory Practice permission to edit and publish the entry 
in the Administrative Law News.  Please direct any questions about the contest to the 
Section Director at kiefera@staff.abanet.org.  
  

mailto:kiefera@staff.abanet.org
mailto:kiefera@staff.abanet.org


JUDGING: 
Entries will be judged based on the following criteria: 

• Creativity and clarity of the proposal or thesis 
• Organization 
• Quality of the analysis and research 
• Grammar, syntax and form 
 

The entries will be judged anonymously by the Fellows of the ABA Section of  
Administrative Law and Regulatory Practice. 
 
 
PRIZE: 
The winner will receive a $500 cash prize and round-trip airfare and accommodation to 
attend the Section’s Fall Conference in Washington, DC. At the discretion of the editorial 
board, the winning entry will be selected for publication in Administrative and 
Regulatory Law News. 
 
 
 
 



AMERICAN BAR ASSOCIATION
2008-09 Section Membership Activity

December 31, 2008

CHANGE

SECTION/FORUMS LAWYER ASSOC.
LAW 

STUDENT TOTAL LAWYER ASSOC.
LAW 

STUDENT TOTAL LAWYER ASSOC.
LAW 

STUDENT TOTAL
Admin. Law & Regulatory Practice 8,052           179              8,618           16,849         8,563 196 10,609 19,368 -6.0% -8.7% -18.8% -13.0%
Affordable Housing 3,574           27                4,900           8,501           3,347 38 5,874 9,259 6.8% -28.9% -16.6% -8.2%
Air & Space Law 1,122           133              355              1,610           1,096 133 343 1,572 2.4% 0.0% 3.5% 2.4%
Antitrust Law 7,099           890              447              8,436           7,167 859 500 8,526 -0.9% 3.6% -10.6% -1.1%
Business Law 43,632         1,557           15,562         60,751         41,822 1,475 15,719 59,016 4.3% 5.6% -1.0% 2.9%
Communications Law 2,448           119              5,271           7,838           1,959 123 5,365 7,447 25.0% -3.3% -1.8% 5.3%
Construction Industry 5,859           411              396              6,666           5,732 400 470 6,602 2.2% 2.8% -15.7% 1.0%
Criminal Justice 10,638         265              11,512         22,415         8,585 269 11,835 20,689 23.9% -1.5% -2.7% 8.3%
Dispute Resolution 8,850           930              10,403         20,183         8,411 1,019 10,788 20,218 5.2% -8.7% -3.6% -0.2%
Entertainment & Sports Industry 2,947           177              1,189           4,313           2,796 175 1,343 4,314 5.4% 1.1% -11.5% 0.0%
Environment, Energy & Resources 9,198           377              1,823           11,398         8,890 378 1,761 11,029 3.5% -0.3% 3.5% 3.3%
Family Law 8,261           268              1,701           10,230         8,134 271 1,965 10,370 1.6% -1.1% -13.4% -1.4%
Franchising 1,921           186              102              2,209           1,858 187 115 2,160 3.4% -0.5% -11.3% 2.3%
General Practice 14,750         276              12,235         27,261         15,261 288 15,257 30,806 -3.3% -4.2% -19.8% -11.5%
Govt. & Public Sector Division 5,762           66                9,380           15,208         5,300 78 6,086 11,464 8.7% -15.4% 54.1% 32.7%
Health Law 7,807           222              1,212           9,241           7,760 231 1,193 9,184 0.6% -3.9% 1.6% 0.6%
Indv. Rights & Responsibilities 3,279           66                7,496           10,841         2,505 72 7,691 10,268 30.9% -8.3% -2.5% 5.6%
Intellectual Property Law 15,624         744              9,440           25,808         14,960 786 6,915 22,661 4.4% -5.3% 36.5% 13.9%
International Law 10,311         1,418           11,649         23,378         9,578 1,433 8,714 19,725 7.7% -1.0% 33.7% 18.5%
Judicial Division (combined) 3,169           127              829              4,125           3,250 149 812 4,211 -2.5% -14.8% 2.1% -2.0%
Labor & Employment Law 19,256         431              7,127           26,814         18,885 415 5,120 24,420 2.0% 3.9% 39.2% 9.8%
Law Practice Management 12,163         1,103           8,128           21,394         12,398 1,144 10,291 23,833 -1.9% -3.6% -21.0% -10.2%
Legal Educ. & Admissions to Bar 10,186         1,092           2,429           13,707         9,947 1,050 2,378 13,375 2.4% 4.0% 2.1% 2.5%
Litigation 55,085         1,274           14,831         71,190         56,032 1,281 17,649 74,962 -1.7% -0.5% -16.0% -5.0%
Public Contract Law 4,985           227              7,230           12,442         4,440 216 8,071 12,727 12.3% 5.1% -10.4% -2.2%
Public Utility, Comm. & Trans. 4,438           115              4,696           9,249           4,331 114 5,924 10,369 2.5% 0.9% -20.7% -10.8%
Real Property, Probate & Trust 26,339         335              2,823           29,497         26,341 316 3,172 29,829 0.0% 6.0% -11.0% -1.1%
Science & Technology 5,961           336              7,559           13,856         5,359 354 8,575 14,288 11.2% -5.1% -11.8% -3.0%
Senior Lawyers Division 5,599           78                62                5,739           5,828 72 54 5,954 -3.9% 8.3% 14.8% -3.6%
State & Local Government Law 4,167           66                3,811           8,044           4,176 70 769 5,015 -0.2% -5.7% 395.6% 60.4%
Taxation 17,033         540              5,726           23,299         16,724 496 3,985 21,205 1.8% 8.9% 43.7% 9.9%
Tort Trial & Insurance Practice 22,248         563              8,693           31,504         23,026 564 10,860 34,450 -3.4% -0.2% -20.0% -8.6%
Total 361,763       14,598         187,635       563,996              354,461          14,652        190,203        559,316 2.1% -0.4% -1.4% 0.8%

Center for Professional Responsibility 1,479           72                144              1,695           1,274 67 143 1,484 16.1% 7.5% 0.7% 14.2%
Young Lawyers Division 146,061       809              2,089           148,959       141,988 822 1,649 144,459 2.9% -1.6% 26.7% 3.1%

ABA Members 351,400       10,681         42,678         404,759       353,622 10,431 48,409 412,462 -0.6% 2.4% -11.8% -1.9%
ABA Members in a Section 199,735       8,640           32,098         240,473       195,023 8,548 35,799 239,370 2.4% 1.1% -10.3% 0.5%
% of ABA Members in a Section 56.8% 80.9% 75.2% 59.4% 55.2% 81.9% 74.0% 58.0% 1.7% -1.1% 1.3% 1.4%
Average Sections per ABA Member 1.81             1.69             5.85             2.35             1.82             1.71             5.31             2.34             

 CHART A: TOTAL SECTION MEMBERSHIP ALL CATEGORIES

December 2008 December 2007



AMERICAN BAR ASSOCIATION
2008-09 Section Membership Activity

December 31, 2008

Sections & Divisions

Baseline 
Membership

8/31/08
Membership 
Prior Month ALL Adds ALL Drops Reinstates Discrep

Net Monthly 
Activity

Ending 
Membership

Monthly Net 
Growth

Cumulative 
Net Growth

Ending Month 
Membership 
Prior Year

Admin. Law & Regulatory Practice 8,846                  7,987                243                 178                 -                 -                   65                   8,052                0.8% -9.0%                8,563 
Affordable Housing 3,843                  3,552                109                 87                   -                 -                   22                   3,574                0.6% -7.0%                3,347 
Air & Space Law 1,148                  1,115                17                   10                   -                 -                   7                     1,122                0.6% -2.3%                1,096 
Antitrust Law 7,255                  7,068                62                   32                   1                     -                   31                   7,099                0.4% -2.2%                7,167 
Business Law 43,702                43,296              610                 278                 4                     -                   336                 43,632              0.8% -0.2%              41,822 
Communications Law 2,436                  2,407                91                   50                   -                 -                   41                   2,448                1.7% 0.5%                1,959 
Construction Industry 5,937                  5,822                59                   23                   1                     -                   37                   5,859                0.6% -1.3%                5,732 
Criminal Justice 10,448                10,417              372                 152                 1                     -                   221                 10,638              2.1% 1.8%                8,585 
Dispute Resolution 9,295                  8,768                221                 140                 1                     -                   82                   8,850                0.9% -4.8%                8,411 
Entertainment & Sports Industry 2,987                  2,902                65                   20                   -                 -                   45                   2,947                1.6% -1.3%                2,796 
Environment, Energy & Resources 9,195                  9,104                138                 44                   -                 -                   94                   9,198                1.0% 0.0%                8,890 
Family Law 8,252                  8,142                176                 60                   3                     -                   119                 8,261                1.5% 0.1%                8,134 
Franchising 1,955                  1,916                12                   8                     1                     -                   5                     1,921                0.3% -1.7%                1,858 
General Practice 15,907                14,557              486                 295                 2                     -                   193                 14,750              1.3% -7.3%              15,261 
Govt. & Public Sector Division 5,763                  5,533                302                 73                   -                 -                   229                 5,762                4.1% 0.0%                5,300 
Health Law 7,888                  7,747                107                 47                   -                 -                   60                   7,807                0.8% -1.0%                7,760 
Indv. Rights & Responsibilities 3,287                  3,220                133                 74                   -                 -                   59                   3,279                1.8% -0.2%                2,505 
Intellectual Property Law 15,535                15,429              281                 88                   2                     -                   195                 15,624              1.3% 0.6%              14,960 
International Law 10,184                10,146              241                 80                   4                     -                   165                 10,311              1.6% 1.2%                9,578 
Judicial Division (combined) 3,257                  3,148                43                   22                   -                 -                   21                   3,169                0.7% -2.7%                3,250 
Labor & Employment Law 19,296                19,071              281                 97                   1                     -                   185                 19,256              1.0% -0.2%              18,885 
Law Practice Management 13,084                12,099              265                 203                 2                     -                   64                   12,163              0.5% -7.0%              12,398 
Legal Educ. & Admissions to Bar 9,928                  10,179              61                   55                   1                     -                   7                     10,186              0.1% 2.6%                9,947 
Litigation 56,661                54,811              643                 376                 7                     -                   274                 55,085              0.5% -2.8%              56,032 
Public Contract Law 5,144                  4,908                171                 94                   -                 -                   77                   4,985                1.6% -3.1%                4,440 
Public Utility, Comm. & Trans. 4,726                  4,396                135                 93                   -                 -                   42                   4,438                1.0% -6.1%                4,331 
Real Property, Probate & Trust 26,932                26,206              269                 138                 2                     -                   133                 26,339              0.5% -2.2%              26,341 
Science & Technology 6,225                  5,877                199                 115                 -                 -                   84                   5,961                1.4% -4.2%                5,359 
Senior Lawyers Division 5,870                  5,605                30                   36                   -                 -                   (6)                   5,599                -0.1% -4.6%                5,828 
State & Local Government Law 4,294                  4,141                61                   35                   -                 -                   26                   4,167                0.6% -3.0%                4,176 
Taxation 16,926                16,861              242                 72                   2                     -                   172                 17,033              1.0% 0.6%              16,724 
Tort Trial & Insurance Practice 23,109                22,085              387                 225                 1                     -                   163                 22,248              0.7% -3.7%              23,026 
Total 369,315            358,515            6,512              3,300              36                   -                 3,248              361,763            0.9% -2.0%            354,461 

Chart B: Membership Summary - Lawyers
Current Month Activity
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LST
Admin. Law & Regulatory Practice 127       229       239       243       -        -        -        -        -        -        -        -        838                  1,272 20.8% 16.2% 63.0%
Affordable Housing 69         110       104       109       -        -        -        -        -        -        -        -        392                  631 21.7% 12.8% 65.6%
Air & Space Law 28         22         10         17         -        -        -        -        -        -        -        -        77                    77 59.7% 24.7% 15.6%
Antitrust Law 72         53         35         62         -        -        -        -        -        -        -        -        222                  218 64.0% 29.3% 6.8%
Business Law 474       674       609       610       -        -        -        -        -        -        -        -        2,367               2,167 50.0% 16.9% 33.1%
Communications Law 36         78         86         91         -        -        -        -        -        -        -        -        291                  310 16.8% 16.8% 66.3%
Construction Industry 75         64         44         59         -        -        -        -        -        -        -        -        242                  232 67.8% 22.3% 9.9%
Criminal Justice 239       343       353       372       -        -        -        -        -        -        -        -        1,307               1,175 39.2% 11.5% 49.3%
Dispute Resolution 103       216       242       221       -        -        -        -        -        -        -        -        782                  1,560 24.7% 13.8% 61.5%
Entertainment & Sports Industry 68         53         44         65         -        -        -        -        -        -        -        -        230                  195 71.7% 15.2% 13.0%
Environment, Energy & Resources 125       157       124       138       -        -        -        -        -        -        -        -        544                  386 62.1% 22.8% 15.1%
Family Law 169       154       138       176       -        -        -        -        -        -        -        -        637                  491 69.1% 17.3% 13.7%
Franchising 36         20         16         12         -        -        -        -        -        -        -        -        84                    85 59.5% 36.9% 3.6%
General Practice 231       461       415       486       -        -        -        -        -        -        -        -        1,593               2,523 30.6% 14.4% 54.9%
Govt. & Public Sector Division 102       235       208       302       -        -        -        -        -        -        -        -        847                  851 41.8% 11.9% 46.3%
Health Law 125       113       83         107       -        -        -        -        -        -        -        -        428                  357 68.0% 20.3% 11.7%
Indv. Rights & Responsibilities 47         124       131       133       -        -        -        -        -        -        -        -        435                  473 16.8% 10.8% 72.4%
Intellectual Property Law 186       268       232       281       -        -        -        -        -        -        -        -        967                  779 53.1% 14.2% 32.8%
International Law 174       264       231       241       -        -        -        -        -        -        -        -        910                  626 45.2% 18.1% 36.7%
Judicial Division (combined) 52         31         23         43         -        -        -        -        -        -        -        -        149                  147 54.4% 31.5% 14.1%
Labor & Employment Law 242       293       274       281       -        -        -        -        -        -        -        -        1,090               925 53.8% 15.8% 30.5%
Law Practice Management 141       235       252       265       -        -        -        -        -        -        -        -        893                  1,378 24.5% 12.8% 62.7%
Legal Educ. & Admissions to Bar 207       224       81         61         -        -        -        -        -        -        -        -        573                  754 27.1% 58.1% 14.8%
Litigation 475       660       603       643       -        -        -        -        -        -        -        -        2,381               3,276 37.6% 16.5% 45.8%
Public Contract Law 68         137       148       171       -        -        -        -        -        -        -        -        524                  628 16.6% 15.5% 67.9%
Public Utility, Comm. & Trans. 55         112       124       135       -        -        -        -        -        -        -        -        426                  636 18.8% 14.3% 66.9%
Real Property, Probate & Trust 253       283       247       269       -        -        -        -        -        -        -        -        1,052               1,115 65.5% 17.9% 16.6%
Science & Technology 74         173       200       199       -        -        -        -        -        -        -        -        646                  759 23.2% 15.5% 61.3%
Senior Lawyers Division 35         59         47         30         -        -        -        -        -        -        -        -        171                  140 91.8% 7.6% 0.6%
State & Local Government Law 52         67         50         61         -        -        -        -        -        -        -        -        230                  192 58.3% 14.8% 27.0%
Taxation 146       253       190       242       -        -        -        -        -        -        -        -        831                  561 47.9% 17.7% 34.4%
Tort Trial & Insurance Practice 253       362       361       387       -        -        -        -        -        -        -        -        1,363               1,644 43.8% 12.7% 43.5%
Total 4,539    6,527    5,944    6,512    -        -        -        -        -        -        -        -        23,522             26,563            42.1% 16.8% 41.1%

Prior Year Total Adds 5,656    8,007    6,049    6,851    6,104    9,712    6,010    4,117    7,611    8,578    9,571    8,271    86,537             
Change from Prior Year* (1,117)   (1,480)   (105)      (339)      (3,041)              -11.4%
*Negative number means fewer adds than in prior year.

Chart C: Membership Recruitment (Adds)
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Admin. Law & Regulatory Practice 1,034      218       205       178       -        -        -        -        -        -        -        -        1,635              1,438 57.8% 42.2%
Affordable Housing 395         96         85         87         -        -        -        -        -        -        -        -        663                 515 55.2% 44.8%
Air & Space Law 71           12         11         10         -        -        -        -        -        -        -        -        104                 126 78.8% 21.2%
Antitrust Law 271         48         29         32         -        -        -        -        -        -        -        -        380                 438 85.8% 14.2%
Business Law 1,581      350       243       278       -        -        -        -        -        -        -        -        2,452              1,954 75.2% 24.8%
Communications Law 131         47         52         50         -        -        -        -        -        -        -        -        280                 205 71.4% 28.6%
Construction Industry 240         39         21         23         -        -        -        -        -        -        -        -        323                 455 75.9% 24.1%
Criminal Justice 663         169       138       152       -        -        -        -        -        -        -        -        1,122              673 66.3% 33.7%
Dispute Resolution 792         178       120       140       -        -        -        -        -        -        -        -        1,230              807 80.8% 19.2%
Entertainment & Sports Industry 208         25         19         20         -        -        -        -        -        -        -        -        272                 370 75.0% 25.0%
Environment, Energy & Resources 380         72         47         44         -        -        -        -        -        -        -        -        543                 527 70.5% 29.5%
Family Law 434         82         58         60         -        -        -        -        -        -        -        -        634                 537 66.6% 33.4%
Franchising 96           9           7           8           -        -        -        -        -        -        -        -        120                 163 92.5% 7.5%
General Practice 1,856      340       263       295       -        -        -        -        -        -        -        -        2,754              2,455 56.5% 43.5%
Govt. & Public Sector Division 609         116       52         73         -        -        -        -        -        -        -        -        850                 726 81.3% 18.7%
Health Law 365         64         35         47         -        -        -        -        -        -        -        -        511                 523 81.0% 19.0%
Indv. Rights & Responsibilities 217         87         65         74         -        -        -        -        -        -        -        -        443                 199 74.7% 25.3%
Intellectual Property Law 628         107       67         88         -        -        -        -        -        -        -        -        890                 775 76.3% 23.7%
International Law 544         94         73         80         -        -        -        -        -        -        -        -        791                 693 77.4% 22.6%
Judicial Division (combined) 174         26         15         22         -        -        -        -        -        -        -        -        237                 238 81.9% 18.1%
Labor & Employment Law 818         140       81         97         -        -        -        -        -        -        -        -        1,136              907 71.9% 28.1%
Law Practice Management 1,159      249       206       203       -        -        -        -        -        -        -        -        1,817              1,486 64.3% 35.7%
Legal Educ. & Admissions to Bar 165         47         51         55         -        -        -        -        -        -        -        -        318                 254 59.4% 40.6%
Litigation 2,722      495       382       376       -        -        -        -        -        -        -        -        3,975              3,879 62.1% 37.9%
Public Contract Law 388         102       99         94         -        -        -        -        -        -        -        -        683                 348 57.7% 42.3%
Public Utility, Comm. & Trans. 411         108       104       93         -        -        -        -        -        -        -        -        716                 613 56.7% 43.3%
Real Property, Probate & Trust 1,150      232       132       138       -        -        -        -        -        -        -        -        1,652              1,324 67.5% 32.5%
Science & Technology 541         130       125       115       -        -        -        -        -        -        -        -        911                 533 63.3% 36.7%
Senior Lawyers Division 287         79         40         36         -        -        -        -        -        -        -        -        442                 411 69.0% 31.0%
State & Local Government Law 259         40         24         35         -        -        -        -        -        -        -        -        358                 335 79.6% 20.4%
Taxation 501         100       58         72         -        -        -        -        -        -        -        -        731                 630 72.6% 27.4%
Tort Trial & Insurance Practice 1,528      283       196       225       -        -        -        -        -        -        -        -        2,232              2,060 61.3% 38.7%
Total 20,618    4,184    3,103    3,300    -        -        -        -        -        -        -        -        31,205            26,597            67.2% 32.8%

Prior Year Total Drops 19,954    2,669    2,244    1,730    2,185    39,885  862       1,370    1,285    1,786    1,726    1,316    77,012            
Change from Prior Year* 664         1,515    859       1,570    4,608              17.3%
*Negative number means fewer drops than in prior year.

Chart D: Total Cancellations (Drops)
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January 8, 2009 
 
Ms. Sally Katzen 
Obama-Biden Transition  
451 6th Street, N.W. 
Washington, D.C.  20001 
  
Re: Office of Personnel Management 
 Process for Selection of Administrative Law Judges 
 
Dear Ms. Katzen: 
 
 As the leader of President-elect Obama’s transition team for matters 
involving the Office of Personnel Management (“OPM”), you have the 
opportunity to address significant concerns about OPM's selection of 
Administrative Law Judges. As discussed below, the ABA Section of 
Administrative Law and Regulatory Practice (“Section”) urges the incoming 
administration to place a high priority on assuring the integrity, transparency, 
and quality of the ALJ selection process.1  The views expressed herein are 
presented on behalf of the Section of Administrative Law and Regulatory Practice.  
They have not been approved by the House of Delegates or the Board of Governors of 
the American Bar Association and, accordingly, should not be construed as 
representing the policy of the American Bar Association. 
 
 Specifically, OPM is responsible for managing the examination and 
selection process for the position of Administrative Law Judge (“ALJ”) at the 
Federal agencies to facilitate the appointment of ALJs with superior 
qualifications.  This is a critical issue for the incoming administration, as 
hundreds of new ALJs must be selected in order to alleviate the current 
backlogs faced by the Social Security Administration and to handle upcoming 
vacancies in other Federal agencies.  However, since 2005 OPM has made 
changes in the ALJ selection process that raise significant concerns about the 
fairness of that selection process and about the potential reduction of the 
caliber of candidates on the resulting Register for filling ALJ vacancies. 
 
 The Section has a long history of active interest in and involvement 
with the ALJ examination process because of the importance of the ALJ 
position in the Federal administrative process and the Section’s belief that the 
role of ALJ requires candidates of superior qualifications.  The position of ALJ 
is unique among Federal employees for a number of reasons, including the 
independent role held by ALJs in the administrative process (which has been 
described as similar to that of an Article III judge under the Constitution) and 
the longevity of ALJs once appointed (only be removed for cause, and some 
in the position for 30-40 years).  In various Federal agencies, the ALJs rule on 
issues relating to many regulatory matters at, inter alia, the Social Security 
Administration, Federal Energy Regulatory Commission, Securities Exchange 
Commission, Commodity Futures Trading Commission, and the Office of 
Financial Institution Adjudication.  Therefore, the proper implementation of the 
ALJ selection process not only affects the attorneys practicing before the 
Federal agencies and the ALJs currently sitting, but also the public in general. 
Transparency in the manner in which such ALJ candidates are evaluated and 
selected will facilitate greater confidence in the process and in the ALJs 
selected. 
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 By way of a brief background as to the current area of concern, in December 2005 OPM 
published proposed revised rules to cover the process for evaluating and appointing ALJs.  The 
applicable regulations prior to the proposed rule specified the competitive examination process 
for ALJs and incorporated certain qualification standards and processes as set forth in 
Examination Announcement No. 318.1  Purporting to enable OPM to “streamline” the process, 
OPM’s new proposed rules were intended to eliminate any public description of the ALJ 
examination processes (by removal of references to Examination Announcement No. 318), with 
the justification that the resulting rules would afford greater flexibility to OPM to administer the 
selection process.  As a result, the proposed rules contained no provisions on how the 
announcement and evaluation process would be implemented for the ALJ Register.2 
 
 In response to OPM’s December 2005 public notice of the new ALJ rules, the Section 
filed comments on February 21, 2006.  In those comments, the Section expressed concern 
about the lack of transparency in the selection process (in addition to other matters raised by 
the OPM proposal that are not relevant here).  A copy of the Section’s February 2006 comments 
is attached.  Declining to address the issues raised by the Section, OPM finalized the new rules 
effective April 19, 2007 (published March 20, 2007).  As proposed, the new rules declined to 
provide a public description of the ALJ selection process in order to give OPM greater flexibility 
to make periodic changes without having to amend its regulations.   
 
 Based on the new regulations, OPM issued a Vacancy Announcement on May 4, 2007, 
seeking applications for the ALJ positions and affirming that the application period would be 
open for two weeks or until 1250 applications were received, whichever occurred first.  The 
application period was closed on May 8, 2007, based on receipt of over 1250 applications.  On 
October 30, 2007, OPM announced that effective that day it had established a new Register of 
ALJ candidates eligible for selection by Federal agencies based on the May 2007 
Announcement process.  Similarly, on July 30, 2008, OPM issued a new Vacancy 
Announcement seeking additional application for the ALJ positions and, this time, set the 
application period to end the earlier of two weeks or 600 applicants.  We understand that the 
2008 application period was closed on July 31, 2008.  The ALJ Register based on the 2008 
process has not yet been completed.   
 
 Given the manner in which the ALJ selection process was implemented in 2007 and 
2008, concerns have been expressed that the resulting Register contains persons that do not 
meet the high standard for this important position in the Federal administrative process.  
Furthermore, there are concerns that the implementation of the process has not been fair and 
equitable to all potential candidates.  Due to the lack of transparency in the ALJ selection 
process, the Section cannot confirm nor deny these claims.   
 
 We believe that transparency in the ALJ selection process is not only important to 
ensuring public perception that the ALJ selection process is not flawed or preferential, but is 
also important to maintaining public confidence in the entire Federal administrative process.  In 
                                            
1 Examination Announcement No. 318 described the requisite minimal experience (trial/litigation and other) and the 
evaluation process (including the elements of the process following the application – written demonstration of 
decisional ability, personal reference inquiry, and panel interview). 
2 About the same time as the proposed rule released for public comment, OPM also released a separate document 
entitled “Qualification Standard for Administrative Law Judge Positions” which was not published in the Federal 
Register subject to public comment.  Although this additional OPM document listed some of the characteristics in 
Examination Announcement No. 318, the elements in the additional document were not committed to in the 
proposed rules and there was no specification of how the candidates would be graded based on the various factors 
considered. 



that vein, the Section suggests that you consider the following questions relating to the 2007 
and 2008 process:   
 
 Whether the perceived need by OPM for flexibility with respect to the ALJ selection 

process generally outweighs the importance of transparency and public confidence in the 
process. 

 Whether the level of litigation experience and other requirements for an applicant properly 
recognize the complexity of issues to be addressed by an ALJ. 

 Whether the structured interview process, as we understand it is implemented, 
appropriately favors uniformity of administration over flexibility to interviewers in order to 
adequately determine the competency of the applicant. 

 Whether the elements of the selection process and the criteria for weighting those 
elements properly consider the importance of the ALJ position to the Federal 
Administrative Judiciary. 

 Whether advance notice of the opening of the Register was provided, prior to the Vacancy 
Announcement in the Federal Register in 2007 and/or 2008, and to whom. 

 Whether the period in 2007 and in 2008 for submittal of applications adequately 
considered the ability of qualified potential candidates to respond. 

 Whether the resulting ALJ Register in 2007 and in 2008 provides a listing of high caliber 
persons as contemplated for the ALJ position. 

 Whether the agencies obtaining ALJ candidates from the Register in 2007 and in 2008 
were provided adequate information for a full and complete analysis of the candidates. 

 
 As you develop plans for OPM under the new Administration, the Section (through its Ad 
Hoc Committee on Selection of ALJs) would like to work with you to achieve a greater public 
understanding of the current ALJ selection process and to avoid future concerns.  We stand 
ready to meet with you on this issue at your convenience.  While we know that there are many 
pressing issues to address during the opening months of the new Administration, due to 
continuing use of the ALJ Register by all federal agencies in 2009, we recommend that this 
issue be a top priority for the new Administration. 
 
 Thank you for your early consideration of this matter. 
 
    Respectfully submitted, 
 

     
 
    H. Russell Frisby 
    Chair 
 
Attachment 
 
cc: Mr. Linh Nguyen and Ms. Sylvia Bolivar (w/ attach.) 
 Ms. Kathryn Malague, Mr. Robert Richard and Mr. John Robertson (w/ attach.) 
 
The views expressed herein are presented on behalf of the Section of Administrative Law and Regulatory Practice.  
They have not been approved by the House of Delegates or the Board of Governors of the American Bar Association 
and, accordingly, should not be construed as representing the policy of the American Bar Association. 
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the agency’s Administrative Law Judge (ALJ) regulations.  70 Fed. Reg. 75,745 (2005).1  

Among the measures intended to “streamline” the current ALJ regulations under 5 CFR 

Part 930, subpart B, is a proposal to remove the description of the ALJ examination 

processes found in 5 CFR § 930.203 by deleting all references to OPM Examination 

Announcement No. 318.2  This is justified on the ground that it affords OPM greater 

flexibility in the future inasmuch as the “method by which examinations are conducted and 

administered is subject to periodic changes.”  70 Fed. Reg. 75,746.  Apparently the plan is 

to announce the new examination process each time that ALJ vacancies are announced, 

with no assurance that the examination processes will be consistent.  Unlike current 

practice, in the future the examination processes applicable to ALJ applicants will not be 

part of OPM’s regulations. 

These comments will address this subject—the proposed relegation of the all-

important description of how ALJ candidates are tested and scored to a mere statement 

that can be altered at will -  as well as:  (1) section 930.205(i) of the proposed regulations, 

which would authorize agencies employing ALJs to negotiate, with OPM’s approval, a 

reduction in an ALJ’s pay for disciplinary reasons; and (2) the need for prompt re-

establishment of an Office of Administrative Law Judges in OPM, a subject closely related 

to the proposed wholesale rewriting of OPM’s ALJ regulations. 

The Section of the Administrative Law and Regulatory Practice (“Section”) of the 

American Bar Association (ABA) has had a long-standing active interest in the examination 

 
1 This was a re-publication of the same proposal, originally published on December 13, 2005, 70 Fed. Reg. 73,646. 

2 A copy of Examination Announcement No. 318 is attached as Appendix A.  The current examination covered 
by Examination Announcement No. 318 is closed.  70 Fed. Reg. 75,746. 
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of ALJ candidates because the ALJ position requires candidates with superior 

qualifications.  The Section has worked for decades to achieve that goal.  At a meeting held 

on December 19, 1963 between John Macy, then-Chairman of OPM’s predecessor the 

United States Civil Service Commission (“Commission”) and the President of the ABA, the 

latter agreed to support the Commission’s proposed rigorous Hearing Examiner 

examination3 which has since evolved into Announcement No. 318.  The Section was 

assigned responsibility in the ABA for recruiting lawyers from the private sector to assist the 

Commission in the examination process by participating in the candidate’s competitive oral 

examination.  A committee of the Section was further tasked to maintain close liaison with 

the Commission’s newly organized Office of Hearing Examiners.4  For over forty years, the 

Section has performed its oversight of what is now the OPM’s ALJ responsibilities under 

the APA and has recommended several improvements which were adopted, including a 

change of title from “Hearing Examiner” to “Administrative Law Judge,” the elimination of 

selective certification,5 increases in pay for ALJs, and the recruitment of lawyers from the 

private sector to serve on the oral examination panels.6  In addition, as OPM in response to 

 
3 Prior to the meeting, the ABA had taken the position that the Commission’s performance of its Hearing 
Examiner functions under the Administrative Procedure Act (APA), 5 USC §§ 1104(a)(2) and 3105 was so 
deficient that it should be stripped of those functions by Congress. 

4 See Miller, The Civil Service Commission’s New Hearing Examiner Recruitment Program, 17 ADMIN. L. REV. 
104, 106 (1964).  The Office of Administrative Law Judges was abolished by OPM in 2003.  In response to a 
letter dated November 21, 2005 from the Section’s Ad Hoc Committee on Review of Recruitment of ALJs by 
OPM seeking to discuss the re-establishment of that Office and other matters, the Director of OPM has sought 
to set up a meeting with representatives from the Committee and other stakeholders. 

5 See Miller, The Vice of Selective Certification in the Appointment of Hearing Examiners, 20 ADMIN. L. REV. 
477 (1968). 

6 The ABA also adopted a resolution in 1994 recommending that OPM, to the extent permitted by law, develop 
strategies for increasing the percentage of women and minority applications for positions on the ALJ register of 
eligibles. 
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litigation considered modifying its selection process, the Section sought to provide input on 

matters of great concern to the Bar.  The Section has never made recommendations as to 

individual applicants and, through its ongoing interest in the process, does not seek to 

make such specific recommendations.  Its consistent concern has been with the develop-

ment of a register of eligible ALJ Candidates with superior qualifications.  In the same spirit, 

and after lengthy review of the proposed regulations issued by OPM, the Section strongly 

urges OPM:  

(a) to decline to adopt its proposed modification of the regulations 
which removes the description of the examination processes and 
removes references to Announcement No. 318 (setting forth these 
processes); 

 
(b) to codify in regulations the general description of the examination 

processes (as set forth in Announcement No. 318), with 
modifications as needed to meet the current statutory 
requirements; 

 
(c) to confirm that  any modifications to Announcement No. 318 or 

those regulations in the future will be limited to those which will 
serve to screen out candidates that do not have superior 
qualifications;  

 
(d) prior to adoption of any new regulations, to publish for public 

comment specific proposed changes to the examination 
processes so that they can be fully evaluated; 

 
(e) to ensure that any reduction in the pay of an ALJ in a disciplinary 

setting occur only after an opportunity for a hearing under the 
Administrative Procedure Act before an independent tribunal, with 
full right of appeal; and  

 
(f) to reinstate promptly its Office of Administrative Law Judges 

established in the 1960s and abolished by OPM in 2003. 
 
The Section also urges OPM to confirm that it does not intend to facilitate the 

appointment as ALJs of either non-lawyers or lawyers lacking superior qualifications. 
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 I 

THE ALJ EXAMINATION SHOULD BE MODIFIED ONLY 
WHEN CHANGES WILL HELP ENSURE THE DEVELOP-
MENT OF A REGISTER OF ELIGIBLES WITH SUPERIOR 
QUALIFICATIONS 

 
OPM justifies its proposed removal of regulations specifying the ALJ examination 

process on the grounds that the ALJ position is in the competitive service; that the OPM 

has the authority to establish qualification standards as an adjunct to competitive 

examinations which applicants who wish to become ALJs must pass; and that the proper 

time for the agency to identify the essential elements of those examinations is when ALJ 

vacancies are announced.  70 Fed. Reg. 75,745-46 (2005).  Assuming arguendo that OPM 

has the authority to jettison its historic examination processes, we submit that it is not in the 

public interest for OPM to do so without first finding that the current regulations do not and 

cannot provide a register of highly qualified eligibles and that its new (but undisclosed) 

examination processes will remedy the shortcomings it finds in the present examination. 

ALJs are not simply another category of federal employees in the competitive 

service.  They are unique in several important respects.  Once appointed, they are exempt 

from probationary period requirements.  5 CFR§ 930.203a(b).  They “may not perform 

duties inconsistent with their duties and responsibilities as administrative law judges.”  5 

USC § 3105.  An agency may not rate the job performance of an ALJ or grant any award or 

financial incentive.  5 U.S.C. § 4301(2)(D).  Agencies employing ALJs may take disciplinary action 

against them but “only for good cause established and determined by the Merit Systems 

Protection Board on the record after opportunity for hearing before the Board.”  5 USC § 

7521. 
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In view of their unique, independent role in the administrative process, it is not 

surprising that a team of administrative law experts observed in 1992:  “In the view of the 

Attorney General’s Committee and the Congress that had enacted the APA, it was 

desirable to ensure that Hearing Examiners [now ALJs] possessed superior 

qualifications.”7 

The Supreme Court has recognized the significant role played by ALJs in the 

administration of justice in our society.  In Butz v. Economou, 438 U.S. 478, 512-13 (1978), 

the Court concluded: “We think that adjudication within a federal administrative agency 

shares enough of the characteristics of the judicial process that those who participate in 

such adjudication should also be immune from suits for damages.”  See also, Federal 

Maritime Commission v. South Carolina State Ports Authority, 535 U.S. 743, 758 (2002) 

(The “role of the ALJ, the impartial officer designated to hear a case,  . . . is similar to that of 

an Article III judge.” (footnote omitted)). 

It is imperative that inadequate candidates be weeded out before reaching the 

register of ALJ eligibles.  As ALJs may serve on the bench for decades, the examination 

prior to placement on the register should serve to protect the public from applicants who 

lack a judicial temperament, cannot write a coherent legal opinion, or otherwise cannot or 

will not serve as an ALJ in an exemplary manner.  While this goal may, and likely is, sought 

by OPM, the proposed regulations do not serve that purpose and, in fact, raise the specter 

 
7 PAUL VERKUIL, DANIEL GIFFORD, CHARLES KOCH, RICHARD PIERCE & JEFFREY LUBBERS, THE FEDERAL 

ADMINISTRATIVE JUDICIARY, 1992 Administrative Conference of the United States Recommendations and 
Reports, vol. II at 834. 
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of potential influences that could nullify a rigorous examination processes because the 

generic requirements are not fixed in the regulations. 

 II 

OPM HAS NOT JUSTIFIED ELIMINATION OF THE EXAMI-
NATION PROVIDED FOR IN THE CURRENT REGULATIONS 
AND IN EXAMINATION ANNOUNCEMENT NO. 318 

 
Examination Announcement No. 318 is the product of an evolution beginning in the 

1960’s when OPM’s predecessor significantly upgraded the standards and examination that 

applicants for appointment as Hearing Examiner had to meet.  The Announcement states 

unequivocally (p. 1): “The United States Government is vitally interested in ensuring that 

only the very-best qualified applicants in this examination receive appointments as 

Administrative Law Judges.”  This served to restore public confidence in the role that 

OPM’s predecessor was expected to play under the APA in recruiting and testing Hearing 

Examiner applicants.  The Announcement contains exacting examination requirements.  

OPM itself confirmed the high standards sought by Examination Announcement No. 318 

when it stated therein (p. 1): 

Federal Administrative Law Judges must be attorneys licensed to practice 
law. They are selected based on merit, following a rigorous examination.  
Each part of the examination evaluates applicants on the extent to which they 
possess knowledge, skills, and abilities that a job analysis among incumbent 
Administrative Law Judges has shown to be critical for successful 
performance.  (Emphasis added.) 

 
There is no reason why OPM cannot reinstate Examination Announcement No. 318 and 

make it applicable to all future ALJ candidates, with any modifications required since the 

Examination was suspended. 
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The examination processes spelled out in Examination Announcement No. 318 are 

consistent with OPM’s authority to establish standards for competitive services with respect 

to “education, training and experience, suitability, physical and mental fitness” and other 

attributes, 5 CFR § 2.1(a), and “character, knowledge, and ability” for the employment 

sought, 5 USC §§ 3301(2), 3304(a)(1). 

Under the current regulations, the minimum qualifications are found in 5 CFR § 

930.203(b): “All applicants must demonstrate in their written applications and supporting 

materials that they meet the qualifying experience requirements in OPM Examination 

Announcement No. 318.”  To meet those requirements, 

[A]pplicants must demonstrate in their application that they have a total of 7 
years’ experience as an attorney preparing for, participating in, and/or 
reviewing formal hearings or trials involving administrative law and/or 
litigation at the Federal, state or local level.  In addition, applicants must 
demonstrate that they have had 2 years of qualifying experience at a level of 
difficulty and responsibility characteristic of at least senior level GS-13, or 1 
year characteristic of at least GS-14 or GS-15 Federal Government attorneys 
actively involved in administrative law and/or litigation work.”8   

Applicants not meeting these minimum qualifications requirements are to be “assigned 

ineligible ratings, and will not be assigned a numerical score.”  Id. at 13. 

Under the current processes, candidates meeting these minimum requirements are 

then evaluated “based on accomplishments described in a Supplemental Qualifications 

Statements.  The accomplishments must show knowledge of administrative procedures, 

rules of evidence, and trial practices; analytical ability; decision-making ability; oral 

communications ability and judicial temperament; writing ability; and organizational skills, 

as more fully described in Section V: Quality of Experience.”  (Emphasis added.)  Id. 
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Examination Announcement No. 318 further provides that all applicants who meet 

these minimum requirements will be invited to participate in three other examination steps: 

(1) A Written Demonstration showing ability to prepare a written decision 
similar to that prepared by Administrative Law Judges. 
 
(2) A Personal Reference Inquiry verifying attainment of the knowledge, 
skills, and abilities required of Administrative Law Judges. 
 
(3) A Panel Interview showing ability to deal with people, to communicate 
orally, to make decisions, and to analyze and evaluate situations.9  
 

 
No one seriously claims that these provisions fail to establish standards that test the 

adequacy of an applicant’s education, experience, mental fitness, suitability, character, 

knowledge and ability to serve as an ALJ. 

OPM’s experience since 1996 does not justify the elimination of Examination 

Announcement No. 318.  In 1996, after approximately 80 percent of the applicants failed to 

attain a minimum score of 70,10 OPM approved a variation, the effect of which was 

summarized in Meeker v. Merit Systems Protection Board, 319 F.3d 1368, 1371 (Fed. Cir. 

2003) in these terms,  “[T]he1996 formula guaranteed that any applicant who met the work 

experience prerequisite and completed the four graded portions of the examination would 

receive a passing score and be placed on the register, regardless of the applicant’s score 

on the four graded portions.”11  What this meant was that even an applicant who had 

 
8 Examination Announcement No. 318 at 1.   

9 Id. at 1-2.  Three persons make up the panels; two in federal service (one of them an ALJ or an attorney) 
and the third a private sector attorney. 

10 When the Commission first applied its new rigorous standards in the 1960’s, only 11% of the applicants met 
those standards with what was then a passing grade of 80.  See note 4, supra, at 107. 

11 The four graded portions were (1) a supplemental qualifications statement, (2) a written demonstration, (3) 
a panel interview, and (4) a personal reference inquiry.  319 F.3d at 1370. 
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demonstrated on the graded portion of the examination a lack of judicial temperament; an 

inability to write a coherent legal opinion; a lack of knowledge of procedures, rules of 

evidence and trial practices; or an inability to communicate orally, to make decisions and to 

analyze and evaluate situations; would nonetheless be entered on the register of eligibles.  

Where such patent deficiencies existed, they did not serve to disqualify the applicant, as 

Examination Announcement No. 318 otherwise would require;12 they only served to affect 

the score the applicant was assigned between 70 and 100.  This change led to a lack of 

confidence in the quality of the applicants on the register. 

Although there are problems with this revised scoring procedure’s failure to reflect 

the candidate’s qualifications in the final score achieved and designated on the register, the 

Examination’s requirements themselves still retain the ability to evaluate all aspects of the 

ALJ candidate.  In response to the change in implementation of the Examination (i.e., the 

resulting passing score despite negative attributes), the Section has sought to have OPM 

modify the manner in which it handles the final scoring.  However, the examination 

processes remain a viable testing procedure. 

 III 

OPM HAS NOT DEMONSTRATED THAT ITS PROPOSED 
EXAMINATION IS EQUAL TO OR BETTER THAN THE 
CURRENT EXAMINATION 

 
OPM observes that “[t]he method by which [current] examinations are conducted 

and administered is subject to periodic changes” and, therefore “removing these 

 
12 Prior to the variation, “OPM weighed the four parts of the examination as follows: (1) the supplemental 
qualification statement - 50 percent; (2) the written demonstration - 20 percent; (3) the personal interview - 20 
percent; and (4) the personal reference inquiry - 10 percent”  Id. 
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procedures from the regulations will provide OPM with the flexibility to adopt such changes, 

as appropriate.”  70 Fed. Reg. 75,746 (2005).  This is a non-sequitor that would throw out 

the baby with the bath water; the second proposition is not a necessary corollary of the first. 

 A change that is warranted can serve the public good.  But OPM has not demonstrated 

that its proposed change (i.e., removing any public recitation of the examination processes 

until an individual announcement is made) is appropriate.  In the Notice of Proposed 

Rulemaking, the public, which has the largest stake in the quality of ALJs, is not presented 

with a list of the deficiencies in the present examination or an opportunity to comment on 

proposed changes.  In 1996, OPM exercised its ability to effect changes in an unfortunate 

and problematic way when it adopted a variation fundamentally changing the method of 

scoring, enabling  applicants who could not pass the basic examination to join the register 

of eligibles.  What has OPM in mind as to future examinations?  We do not know. 

OPM’s proposed regulations offer no assurance that it will adopt an examination of 

equivalent rigor as the one detailed in Examination Announcement No. 318, while also 

avoiding  the shortcomings of the 1996 variation.  The proposed regulations provide no clue 

as to the contents of the proposed examination.  Proposed section 930.201(d) simply 

provides: “The Director of OPM, or designee, shall prescribe the examination methodology 

in the design of each administrative law judge examination.” 

Some notion of what OPM has in mind may be found in a separate document 

released by the agency for comment on December 13, 2005.  It is entitled AQualification 

Standard for Administrative Law Judge Positions.”  It was not published in the Federal 
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Register and, therefore, not subject to the notice and comment provision of the APA.13  

This proposal states (p. 1) that an applicant Amust meet both the licensure and experience 

requirements and pass the current competitive administrative law judge examination to 

qualify for an ALJ position.”14  (Emphasis added.).  Qualifying experience is defined as “a 

full seven (7) years of experience as a licensed attorney preparing for, participating in, 

and/or reviewing formal hearings or trials involving litigation and/or administrative law at the 

Federal, State or local level.”  Id. at 2.  This is followed by lists, like those found in 

Examination Announcement No. 318, which indicate the character of experience that 

qualifies and does not qualify.  These provisions, in themselves, provide no assurance that 

those qualified merely by experience will be of high quality.  What is missing is the 

demanding requirement, now found in Examination Announcement No. 318, that the 

qualifying experience must be at a level of difficulty and responsibility characteristic of a 

lawyer employed in Federal service at grade GS-13 (for two years) or GS-14 or GS-15 (for 

one year).  Also missing is any assurance that the final grading of the candidates will 

adequately reflect all factors. 

OPM sheds no light as to whether or how it will examine applicants as to their 

knowledge of administrative procedures, rules of evidence and trial practices; analytical 

ability; decision-making ability; oral communications ability; judicial temperament; writing 

ability; and organizational skills. Absent such details it is not possible to evaluate whether 

section 337.101(a) of the proposed regulations will avoid the corrosive results of the 1996 

                                            
13 5 USC § 553. 

14 Under the licensure requirement the applicant must be a member of the Bar. 
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variation.  That proposed section deals with the general rating of applicants in the 

competitive civil service: 

OPM shall prescribe the relative weights to be given subjects in an 
examination, and shall assign numerical ratings on a scale of 100. Except as 
otherwise provided in this chapter, each applicant who meets the minimum 
requirements for entrance to an examination and is rated 70 or more in the 
examination is eligible for appointment.   

However, proposed section 930.201(e)(1) provides that in recruiting and examining 

applicants for ALJ positions and in administering the ALJ exam, “OPM is not required to 

use the examination scoring process in 5 CFR 337.101(a).  This seems to give OPM a 

completely free hand and casts doubt on whether the exam would be as rigorous as that 

found in the present regulations.  Will OPM grant a variation, as it did in 1996, that further 

dilutes the quality of applicants on the register of eligibles? 

All that we know now is that OPM proposes to reduce the minimum qualification 

standard significantly.  Will the publication and adoption of the remainder of the 

examination effect a further deterioration in the standards and processes found in 

Examination Announcement No. 318?  We do not know.  Will OPM implement a process 

that reinstates selective certification with its separate registers of eligibles, facilitating the 

preferential appointment of applicants from the appointing agency and bypassing applicants 

with higher scores on the general register?15  Again, we do not know.  Or is some political 

end to be served?  Again, there are no assurances that such a result will be avoided based 

on rules generically applied. 

 

 
15 See note 5, supra.  The practice of selective certification was terminated after years of criticism by the 
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 IV 

IT IS NOT CLEAR WHETHER OPM INTENDS TO APPROVE 
FIRST-TIME APPOINTMENT OF ALJs WHO HAVE NOT 
QUALIFIED FOR THE REGISTER OF ELIGIBLES 

 
Proposed section 930.204(d) provides: “Appointment of an employee of non-

administrative law judge positions. [sic]  Except as provided for in paragraphs (a) and (c) of 

this section, an agency may not appoint an employee who is serving in a position other 

than an administrative law judge position to an administrative law judge position.”  

Paragraph (c) applies to the appointment of incumbents of newly classified ALJ positions.  

The incumbent employee must meet several criteria, among them the following: “(4) OPM 

determines the employee meets the qualification requirements and has passed the current 

examination for an administrative law judge position.”16 

Paragraph (a) of proposed section 930.204 provides in pertinent part:  “Appointment. 

 An agency may appoint an individual to an administrative law judge position only with prior 

approval of OPM, except when it makes its selection from the list of eligibles provided by 

OPM.”  This provision is almost identical to that in present section 930.203a(a).17  

However, in view of the proposed dilution of the minimum standards, the first part of the 

above-quoted regulation could arguably be interpreted to enable OPM to approve the 

appointment of an applicant to an ALJ position who meets only some or perhaps none of 

                                                                                                                                             
Section. 

16 The reference to paragraph (a) did not appear in the proposed regulations published in the Federal Register on 
December 13, 2005, 70 Fed. Reg. 73,646, 73,650 (2005), but this has been corrected in the December 21 reproposal.  

17 5 CFR § 930.203a, which now reads:  “An agency may make an appointment to an administrative law 
judge position only with the prior approval of OPM, except when it makes its selection from a certificate of 
eligibles furnished by OPM.” 
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the requirements of the examination processes such as are detailed in Examination 

Announcement No. 318.  This is cause for concern. 

Prior to the time when the Commission reformed its Hearing Examiner examination 

in the 1960s, non-lawyers could be and were appointed as Hearing Examiners.  The reform 

of the 1960s broke with the past by requiring all applicants to be members of the Bar, with 

experience at a level of difficulty and responsibility that tested their potential as Hearing 

Examiners.  We assume that OPM does not intend to revive the pre-1960s practice.  The 

present text should be clarified to avoid any such suggestion.  The first sentence of 

proposed  section 930.204(a) should be amended to read: 

An agency may appoint an individual who meets the qualification 
requirements and has passed the current examination for an administrative 
law judge position to an administrative law judge position only with the prior 
approval of OPM, except when it makes its selection from the list of eligibles 
provided by OPM. 

 

V. 

AN ALJ SHOULD BE OBLIGED TO SUBMIT TO A 
REDUCTION IN PAY IN THE CONTEXT OF A 
DISCIPLINARY PROCEEDING ONLY AFTER AN 
OPPORTUNITY FOR HEARING UNDER THE 
ADMINISTRATIVE PROCEDURE ACT BEFORE AN 
INDEPENDENT TRIBUNAL, WITH FULL RIGHT OF 
APPEAL. 

 

Proposed section 930.205(i) provides that an agency employing an ALJ “may reduce 

the level or rate of basic pay of an administrative law judge under § 930.211 or if the 

administrative law judge voluntarily consents in writing to the reduction and with prior OPM 

approval.” (Emphasis added.)  We have no objection to the first part of this proposal.  
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Section 930.211 (a) provides in pertinent part that an agency may “remove, suspend, 

reduce in level, reduce in pay, or furlough for 30 days or less an administrative law judge 

only for good cause established and determined by the Merit Systems Protection Board on 

the record and opportunity for a hearing before the Board as prescribed in 5 U.S.C. 7521 

and 5 CFR part 1201 . . . .”18 

It is the underscored part of proposed § 930.205(i) that creates the difficulty.  By 

taking away the opportunity for a hearing, the employing agency would be able to coerce 

the ALJ to agree to a reduction in pay under the threat of a public removal hearing.  This is 

contrary to 5 USC § 7521, the disciplinary provision in the Administrative Procedure Act.  It 

erodes the ALJ’s independence under that statute.  Moreover, Congress did not delegate 

any disciplinary jurisdiction to OPM.  The underscored part of proposed rule should be 

eliminated. 

VI 

OPM SHOULD PROMPTLY RE-ESTABLISH THE 
HISTORIC OFFICE OF ADMINISTRATIVE LAW JUDGES 

 

An essential element of the Civil Service Commission’s reform in the 1960s of its 

procedures for the recruitment, examination and appointment of hearing examiners was the 

establishment of an Office of Hearing Examiners which reported directly to the Executive 

Director of the Commission.  Subsequently renamed the Office of Administrative Law 

Judges, the Office was abolished by OPM in 2003 and the performance of its statutory 

 
18 5 USC § 7521(a) provides in pertinent part that an action may be taken against an ALJ by an employing 
agency “only for good cause established and determined by the Merit Systems Protection Board on the record 
after opportunity for hearing before the Board.”  
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obligation as to ALJs assigned to different sections of the agency.  Although the Office had 

lost its high status over the years, its continued existence provided the principle vehicle 

through which the Bar was able to keep abreast of developments involving ALJ candidates 

and to express its concerns about the ALJ program administered by OPM under the APA. 

In order to perform its responsibilities as to ALJs in an exemplary manner, OPM 

should promptly re-establish the Office of Administrative Law Judges with sufficient stature, 

leadership and resources (1) to effectively administer the ALJ application process in a fair, 

efficient, open and continuous manner, (2) to guarantee the expedited scoring of ALJ 

candidates in the future in support of an open register with the caliber of candidates that 

are appropriate to the position of ALJ, that is, a job calling for superior, rather than average 

or ordinary talents, and (3) to provide advice within the government and to the interested 

public as to ALJ matters.  The re-establishment of this office would be a significant stride 

toward restoring cooperative communications between OPM and the Bench and the Bar, 

and public confidence in the ALJ selection process. 

CONCLUSION 

OPM has not justified the termination of either its historic minimum requirements for 

ALJ candidates, its examination processes or Examination Announcement No. 318.  In no 

event should OPM revive the 1996 variation in scoring.  As OPM has not demonstrated that 

its proposed alternative minimum standards and examination are equal to or better than the 

present system in developing a register of eligibles for appointment as ALJs with superior 

qualifications, the part of its proposed ALJ regulations relating to testing applicants should 
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not be adopted.  OPM should reactivate Announcement No. 318 with any necessary 

changes based on changes in the law since it was last in effect. 

Moreover, as shown above, current section 930.203a(a) (and proposed section 

930.204(a)) should be amended to make it clear that OPM can approve for appointment as 

ALJs only individuals who meet the minimum requirements and pass the current examination 

for the ALJ position as set out in a reactivated OPM Examination Announcement No. 318. 

In addition, section 930.205(i) should be amended to provide that any reduction in the 

pay of an ALJ in a disciplinary proceeding occur not only with OPM approval but also only 

after an opportunity for hearing under the Administrative Procedure Act before an independ-

ent tribunal, with full right of appeal. 

Finally, for the reasons and with the capabilities described above, the Office of 

Administrative Law Judges should be re-established by OPM promptly.@ 

Respectfully submitted, 

       
 
      Chair, 
      Section of Administrative Law  

     and Regulatory Practice 
 
 
cc:  John Miller, Chair, Section Ad Hoc  

Committee on Review of Recruitment of 
ALJs by OPM 
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Questions and Answers 
 

ABA Unified Identity System 
 
 

 
1. What is the unified identity system and why is the ABA doing this? 
 
The unified identify system consists of a set of standards for using the ABA logo 
and the names and theme lines – if any -- of ABA entities.  The unified system is 
designed to provide a common look for the ABA logo and logos of the entities, a 
look that reinforces the idea that the whole is greater than the sum of its parts.   
 
2. What are these advantages? 
 
A unified identity system is designed to accomplish three goals: 
 

o Distinguish the work of the ABA and its entities from its external 
competitors, 

o Simplify the identity so that there is clear definition of the relationship 
among entities and the ABA, 

o Enhance ABA entity reputation by association with the work of the entire 
ABA family. 

 
3. Is there a policy requiring ABA entities to adopt the new identity system? 
 
No.  There is currently no policy that requires adoption of the new unified identity 
system.  The merits of doing so, however, have been clear to nearly a dozen 
entities who already have voluntarily adopted or are in the process of adopting 
the new system.   
 
4. What about an entity that already has items printed with its old identity?  
Are these going to be wasted? 
 
Not at all!  We encourage entities to use whatever they have that already is 
printed.  As new materials are printed or created, we encourage using the new 
identity.  This means that there will be a period of time when two identity systems 
might be in place.  While this may not be ideal, it is commonly done in 
associations and corporations that adopt new identity systems.   
 
5. Are there costs to an entity that wishes to adopt the new system? 
 
The design of the entity's logo, including letterhead, will be covered by the ABA 
Communication Group.  Each entity will receive an electronic file with the new 
identity.  There are no development costs to the entity. 
 



6. What is the best time in which to introduce the new identity system? 
 
We recommend that each entity begin its consideration of the new system as 
soon as possible, and begin implementing once a decision to use the system is 
made.  Since it will take months to use up existing supplies, the sooner the new 
system is introduced the better for each entity. 
 
7. Will the new system still require that on products such as books and 
periodicals both the ABA logo and the entity logo will need to be used? 
 
No.  One of the benefits of the new identity system is that once an entity has 
adopted the new system, only its identity will be required on all applications since 
the new system includes the ABA logo. 
 
8. Won't the new identity system confuse those who are used to the old 
entity logos? 
 
The experience of other associations that have introduced unified identity 
systems has demonstrated that rank and file members most often were not even 
aware of the original logo, and that the change to a new one was not 
troublesome.  For example few of us stopped going to Esso stations when they 
became Exxon!   
 
9. Why is the ABA seeking to use a unified identity system at this time? 
 
Increasing membership has always been important, but never more so than 
today.  Not only do ABA entities face competition from other groups, but they 
must compete with a wide range of choices lawyers can make about how to 
spend their time, what professional products to buy and from whom.  A clear, 
unified identity system that communicates the quality of experience and products 
ABA entities provide BECAUSE they are part of the world's largest voluntary 
professional membership organization can be a powerful ingredient in producing 
an effective strategy for the future.  
 
Additionally, the ABA is a needed voice of the profession on issues critical to 
American democracy.  A unified identity system communicates that we are a 
unified voice. 
 
10. What will happen to an entity that decides to maintain its current identity 
system? 
 
For the time being nothing changes.  The entity must still follow the current ABA 
Graphic Standards available on the Intranet, which set forth rules for the 
relationship between entity logos and the ABA logo.   
 



11. Will new ABA Graphic Standards be issued to cover the unified identity 
system? 
 
Yes, new graphic standards will be developed for the new unified identity system.  
The present standards will still be in place for those entities that continue to use 
their existing logo.  And as always, ABA Publishing’s Design Department will be 
glad to work with you to make sure your project is in compliance with either set of 
standards. 
 
12.  How many ABA entities are using the new identity system? 
 
As of December 10, 2008, 29 entities have requested that ABA Design provide 
them with camera-ready art of their name and logo under the new system.  We 
are advised by entity staff directors that 19 of these entities have decided to 
move forward in using the new system.  
 
13. How do I go about switching over to the unified identity system? 
 
Contact Russ Glidden, ABA Publishing Design Director. He will provide you with 
a pdf of the identity system with your entity's name in both horizontal and vertical 
formats. Once your entity determines that it will use the new unified identity 
system, a set of logos will be created for you in different formats for print and 
electronic usage. If you need additional examples of designs to share with 
leadership, please let Russ Glidden know so the Design staff can develop what is 
needed. 
 

 
 
 
 
 
 



Memo 
 
To: Council of the Administrative Law and Regulatory Practice Section 
 
Fm: William Funk 
 
Dt: January 16, 2009 
 
Re: Preemption 
  
 
 On December 29, 2008, the President of the ABA wrote to the Chairman of the 
Subcommittee on Health of the House Committee on Energy and Commerce and to the 
Chairman of the Senate Committee on Health, Education, Labor, and Pensions to express the 
ABA’s support for legislation to overrule in effect the Supreme Court’s decision in Riegel v. 
Medtronic.  As you may recall, that decision held that the Medical Devices Amendments of 1976 
preempted state tort law with respect to devices approved by FDA under that act.  The proposed 
legislation introduced in the House and Senate would reinstate the availability of state tort law 
with respect to approved devices.   
 
 The President’s letter was based upon a 1995 House of Delegates resolution affirming the 
ABA’s support of the applicability of state product liability law.   
 
 Earlier in December, at the urging of Tom Susman as Director of the Office of 
Government Affairs, an ABA Working Group on Federal Agency Preemption was created.  
Russell Frisby, Chair of our Section, named me to be the Section’s representative to this group.  
The first meeting of the group took place (by telephone) on January 6, 2009.  The group does not 
have a charter to undertake any specific activity.  Rather it is more of a coordinating entity to 
facilitate coordination between and among sections that might wish to engage in a particular 
activity.  The meeting consisted largely of the section representatives describing what their 
sections have done or are planning to do in the area.  In this regard, only TIPS indicated a current 
initiative – preparation of a white paper on federal preemption of state tort law.  The fact that the 
ABA had an outstanding position on the preemption of state product liability law was news to 
most participants (although not to your representative, who had consulted with Tom Susman on 
the matter before the President sent the letter) and, therefore, was subject of some discussion.  A 
second meeting was not scheduled, but the sense was that everyone was waiting for the Supreme 
Court’s decision in Wyeth v. Levine, the Vermont case that had held, contrary to the FDA’s 
position, that the FDA does not preempt state tort law.   

 



Section of Administrative Law and Regulatory 
Practice -- 2009 Meeting Schedule 

 
Administrative Law Section Council Meeting* 

January 31, 2009 
ABA Offices, Washington, D.C. 

 
2009 Midyear Meeting 

Co-Chairs: Paul Afonso & Renee Landers 
February 12-13, 2009 

Fairmont Copley Plaza, Boston, MA 
 

Fourth Annual 
Homeland Security Law Institute 

Chairman: Joe Whitley 
Vice-Chairs: Elizabeth L. Branch & George A. Koenig 

February 26-27, 2009 
L’Enfant Plaza Hotel, Washington, D.C. 

 
2009 Spring Regulatory Conference* 

Co-Chairs: Jean S. Cooper & Scott Delacourt 
April 16 – 19, 2009 

KingsMill Resort 
Williamsburg, VA 

 
Fifth Annual Administrative Law and Regulatory Practice Institute 

New Directions in Agency Rulemaking 
Chair: Jonathan Rusch 

Vice Chair: William Luneburg 
June 10, 2009 

National Press Club 
Washington, DC 

 
2009 Annual Meeting* 

Co-Chairs: Christine Franklin & Janet Belkin 
July 30-August 4, 2009 

Westin Michigan Avenue, Chicago, IL 
 

2009 Administrative Law Conference* 
October, 2009 

Washington, D.C. 
(*) Section Council meets 
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