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I.  Introduction


Lawyers are in the courtroom everyday advocating on behalf of disabled workers, but the legal profession itself has not yet achieved equal access to employment for individuals with disabilities.    


According to a report recently released by the American Bar Association, results of a 2007 study indicate that only 36.9 percent of working-age disabled individuals in the United States are employed as opposed to 79.7 percent of non-disabled individuals.
  For full-time jobs, this figure decreases to 21.2 percent of disabled individuals as opposed to 56.7 percent of the general population.
  The study also found that only 12.5 percent of disabled individuals of working age received a Bachelor’s degree or higher, while the comparable figure for non-disabled individuals is 36.9 percent.
  Given these statistics, it is not surprising that the number of disabled attorneys is low.  Not only must lawyers obtain a J.D. degree and compete for employment, but they also must often work very long hours.  


While the Americans with Disabilities Act of 1990 (the “ADA”)
 and the Rehabilitation Act of 1973
 prohibit disability discrimination in employment and require employers to provide “reasonable accommodations” to qualified applicants and employees with disabilities (unless doing so would cause an “undue hardship”), as a practical matter, have we broken down barriers in the legal profession?  This paper is intended to provide an overview of how we are doing at providing disabled attorneys access to the legal profession and the accommodations necessary to achieve success.  It is divided into three parts: (1) a summary of the rights afforded to disabled attorneys; (2) a discussion of some of the current roadblocks to providing equal access to the legal profession; and (3) a review of reasonable accommodations for disabled attorneys.  
II. A Brief Overview of Disability Law


The ADA was signed into law in 1991 to prohibit private employers from discriminating in employment, public accommodations and other areas against disabled individuals who are otherwise qualified to perform the essential functions of their job.  Congress defined the term “disability” in the ADA just the same as it had defined “handicap” under Section 504 of the Federal Rehabilitation Act of 1973: A physical or mental impairment that:  
(a) substantially limits one or more major life activities; 
(b) a record of such an impairment; or 
(c) being regarded as having such an impairment.  
An individual is considered “qualified” if he or she “can (1) satisfy the requisite skill, experience, education and other job-related requirements and (2) perform the essential functions of a position with or without reasonable accommodation.”
  


Employers are obligated to provide disabled employees with “reasonable accommodations” under the ADA so long as doing so does not pose an “undue hardship” on the employer.  The ADA requires employers whose disabled employees request accommodation to attempt to identify an adjustment or adaptation that is necessary, reasonable and feasible; this is called the “interactive process” or “interactive dialogue.”  In addition to the ADA and the Rehabilitation Act, a number of states have their own disability discrimination laws.  



 Beginning in the late 1990s, the U.S. Supreme Court decided a series of cases in which it narrowed the scope of the ADA’s “disability” definition.  In the aftermath of these decisions, members of Congress, along with disability groups and business organizations, worked together to forge the ADA Amendments Act of 2008 (“ADAAA”), which expressly overturns several landmark Supreme Court decisions narrowly interpreting the definition of “disability” and significantly expands the protections afforded to disabled individuals.  As a result of passage of the ADAAA, employers will likely need to provide reasonable accommodations with much greater frequency. 


The ADAAA retains the ADA’s definition of “disability” but provides that the term “shall be construed in favor of broad coverage of individuals . . . to the maximum extent permitted by the terms of [the ADA.]”  The ADAAA also lowers the standard to prove an employer discriminated against an individual whom it “regarded as” having a disability.  Traditionally, individuals claiming they were “regarded as” having disabilities had to prove the employer mistakenly regarded them as having impairments that substantially limited a major life activity.  The ADAAA now holds an employer liable under a “regarded as” theory if individuals can prove discrimination because of an actual or perceived physical or mental impairment, whether or not the impairment actually limits or is perceived to limit a major life activity.  The ADAAA clarifies, however, that employers are not required to provide a reasonable accommodation to individuals who are regarded as disabled, an issue over which the federal courts of appeals were previously split.

 
III.   Mobility: Roadblocks to Access in the Legal Profession


A typical day in the life of a busy lawyer may involve, among other things, travel, court appearances, conference calls, witness interviews, research, writing, presentations, and meetings with clients, co-counsel and adversaries.  The legal profession also generally requires long hours, often under stressful working conditions. Billable hours are typically used as a benchmark of success for many lawyers, particularly those in private practice.  How do attorneys with cognitive, motor, psychiatric, sensory, or other impairments overcome these limitations so that they can be successful in the demanding practice of law?


Despite the legal protections afforded to disabled individuals by the ADA and state law, many lawyers are reluctant to ask for an accommodation they may otherwise be entitled to under the disability discrimination laws.  For example, the results of a 2007 study of students at five law schools in Georgia indicate that applicants for legal jobs often hide the fact that they have a disability from potential employers. 
  Among the students who participated in the study, 55.6 percent of those who identified themselves as having a physical or mental impairment that substantially limits one or more major life activities did not report the disability to potential employers, while 43.5 percent with a “record” of such an impairment did not report it.
   




One explanation for attorneys’ reluctance to disclose their disabilities to employers is that there are few successful attorneys with disabilities to serve as role models, particularly at large firms.  A study conducted by the New York City Bar Association, for example, identified only 15 out of over 18,000 attorneys at 94 participating law firms as disabled.
  Statistics from the National Association for Law Placement (“NALP”) indicate that 86.1 percent of disabled law school graduates from the class of 2007 were employed as opposed to 92.4 percent of non-minority graduates and 90.3 percent of minority graduates.
  In addition, NALP’s study indicated that the mean and median salaries for the disabled graduates were “considerably lower” than the non-disabled graduates.  NALP also found that disabled graduates were more likely to obtain government and public interest jobs than positions with private firms.
  


Despite these results, the general sense is that the dearth of disabled lawyers stems more from a lack of knowledge and understanding than any intentional discrimination.  In his Keynote Address at the 2006 ABA National Conference on the Employment of Lawyers with Disabilities, Richard L. Thornburgh, who served as Attorney General under President George H.W. Bush, offered legal employers a different perspective.  Hiring lawyers with disabilities is “an opportunity for legal employers to improve their bottom lines,” Mr. Thornburgh said.
  “Many companies also find that having employees with disabilities at their firms can improve client relations because many clients and customers have workers with disabilities or develop products targeted toward the disability community,” he continued.
  Mr. Thornburgh also sought to dispel the misconception that accommodations for disabled attorneys cost too much.  “It’s disingenuous to take dozens of summer associates to dinner and the theater and then to argue that the firm somehow cannot afford a speech-recognition software program for a few hundred dollars or elevated office furniture for a similarly reasonable cost,” Mr. Thornburgh said.
  


There is no doubt that higher rates of unemployment, lower salaries, lack of mentoring and fear of revealing their disability status are all roadblocks to success for disabled attorneys and law students.  These roadblocks are exacerbated by legal employers’ misconceptions about the abilities of disabled attorneys and the costs of reasonable accommodations.   However, many employers are beginning to realize the value in hiring and retaining disabled attorneys.
IV.   Mechanics:  A Closer Look at Reasonable Accommodations




Reasonable accommodations may be defined as “any change in the work environment or in the way things are customarily done that enables an individual with a disability to enjoy equal employment opportunities.”
  There are three categories of reasonable accommodation: 
(1) modifications to the application process; 
(2) modifications to the work environment or manner in which work is customarily performed; and 
(3) modifications that enable an employee with a disability to enjoy equal benefits and job privileges.
   


Because working conditions for lawyers vary from job to job, reasonable accommodation decisions have to be made on a case-by-case basis with interactive discussion.  For example, trial lawyers must be able to appear in court, think quickly and speak with ease and authority.  Intellectual property attorneys may need a background in science or engineering and a keen eye to process the details of and protect their clients’ creations.  Other lawyers may work inside a company and require regular travel to remote locations to negotiate and direct business activities.  Thus, reasonable accommodations depend not only on the attorney’s disability but also on the essential functions of his or her specific job.  


In 2006, the EEOC released a fact sheet entitled Reasonable Accommodations for Attorneys with Disabilities (the “Fact Sheet”) to provide legal employers with guidance regarding reasonable accommodations.  According to the Fact Sheet, reasonable accommodations for attorneys include all of the following:
· making existing workplaces accessible (e.g., installing a ramp, widening a doorway, or reconfiguring a workspace);
· job restructuring (e.g., removing a marginal function);
· part-time or modified work schedules;
· unpaid leave once an employee has exhausted all employer-provided leave (e.g., vacation leave, sick leave, personal days);
· acquiring or modifying equipment (e.g., a TTY that would enable a deaf attorney to use a telephone relay service, or an assistive listening device that an attorney who is hard of hearing can use at a meeting);
· modifying workplace policies;
· providing tests or training materials in an alternative format, such as Braille or large print or on audiotape;
· providing qualified readers or sign language interpreters;
· permitting telework, even if the employer does not have an established telework program or the employee with a disability has not met all the prerequisites to qualify for an existing telework program (e.g., length of service);
· changing the methods of supervision (e.g., supervising partner provides associate with critiques of his work through e-mail rather than face-to-face meetings); and 
· reassignment to a vacant position.



In addition, the EEOC suggests that during the application process, employers should, among other things, use sign language interpreters; provide written materials using Braille or large print; and ensure their on-line recruiting efforts do not exclude individuals who use specialized consumer software.
   Legal employers should also work to ensure that firm-sponsored social events are accessible to disabled attorneys and that they provide reasonable accommodations in connection with emergency evacuation procedures.
  As the EEOC points out, many of these accommodations can be made at little cost.


The EEOC makes clear, however, that “employers are never required to remove an ‘essential function’ — i.e., a fundamental job duty…. Conducting legal research, writing motions and briefs, counseling clients, teaching a law course, drafting regulations and opinion letters, presenting an argument before an appellate court, drafting testimony for a legislative body, and conducting depositions and trials are examples of what may be essential functions for many legal positions.”
  Similarly, employers are not required to lower the standards for meeting these essential functions.
  As an example, the EEOC notes that while a law firm may require disabled attorneys to meet the same billable hours requirement as non-disabled attorneys, the law firm is required to provide reasonable accommodations to help attorneys meet this requirement.
  


Employers also are not required to make reasonable accommodations that constitute an “undue hardship.”
  Undue hardship determinations are made on a case-by-case basis and take into account the nature and cost of the accommodation, as well as the employer’s resources and the effect of the accommodation on the operation of the employer’s facility.



The Job Accommodation Network (“JAN”), a service of the Office of Disability Employment Policy, U.S. Department of Labor, is another resource for identifying possible accommodations.  Excerpts from JAN’s Fact Sheet on Job Accommodations for Lawyers with Disabilities are provided below:
  

Concentration: 
· Reduce distractions in the work area
· Provide space enclosures or a private office

· Allow for use of white noise or environmental sound machines

· Allow the employee to play soothing music using a cassette player and headset
· Increase natural lighting or provide full spectrum lighting
· Plan for uninterrupted work time 
· Allow for frequent breaks

· Divide large assignments into smaller tasks and goals

· Restructure job to include only essential functions

Motor and Mobility Impairments:
Access Worksite:
· Provide parking close to the work-site 
· Reduce walking or provide a scooter or other mobility aid
· Provide an accessible entrance 
· Install curb cuts

· Provide an elevator

· Install automatic door openers

Access Workstation:
· Implement ergonomic workstation design
· Provide ergonomic chairs, forearm supports, articulating keyboard trays, telephone headsets, anti-fatigue mats
· Provide adjustable sit/stand workstations and/or accessible workstations

· Provide lateral files and lazy Susan filing carousels for frequently accessed files

· Provide an accessible route of travel to other work areas used by the employee
· Move workstation close to other work areas, office equipment, and break rooms

Depression and Anxiety:
· Reduce distractions in work environment 

· Provide to-do lists and written instructions 

· Remind employee of important deadlines and meetings 

· Allow time off for counseling 

· Provide clear expectations of responsibilities and consequences 

· Provide sensitivity training to co-workers 

· Allow breaks to use stress management techniques 

· Develop strategies to deal with work problems before they arise 

· Allow telephone calls during work hours to doctors and others for support 

· Provide information on counseling and employee assistance programs

Hearing:
· Provide amplification for meetings, telephone use, and communication in noisy environments

· Provide real-time captioning

· Use e-mail, instant messaging, and text messaging when appropriate

· Provide visual indicators for alarms and emergency situations

· Reduce background noise

· Use TTYs, assistive listening devices, and interpreters when needed
· Provide clear paths of travel in busy environments

Speech:
· Provide speech amplification, speech enhancement, or other communication device 
· Use written communication, such as e-mail or fax 
· Hire a sign language interpreter and train on basic sign language

· Use real-time captioning, instant messaging, text messaging
· Provide an accessible, quiet, and public room for meetings.
Additional information regarding specific accommodations for a number of other impairments can be found using JAN's Searchable Online Accommodation Resource system, available online at http://www.jan.wvu.edu/soar/index.htm.
V.   Conclusion



In May 2006, some 15 years after enactment of the ADA, the American Bar Association brought together over 150 professionals in Washington, D.C., for the first-of-its-kind National Conference on Employment of Lawyers with Disabilities.  Ironically, the conference venue did not have proper wheelchair access for the ballroom where the meetings were held.  Quick modifications were made for an accessible area, albeit a less desirable room with low ceilings and suspended water pipes just off of the parking garage.  As was the case with the first conference, the problem is often a lack of knowledge or foresight, rather than intentional discrimination.  Talking about the issues and educating legal practitioners is a good start.  Many legal employers have recognized the importance of flexibility to remain competitive in hiring the best attorneys.  Engaging qualified attorneys who are disabled makes good business sense, as it stands to reason that those who can endure law school and other life challenges with disabilities have developed useful skills for handling adversity, dealing professionally with the problems of others, advocating and negotiating.  With interactive discussion, proper planning and consideration, old barriers can be broken down to enable qualified lawyers with disabilities to forge new paths in the legal arena.
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