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When it comes to diversity, it is often observed that most legal employers put more effort into hiring—the front door—than they put into retention—the back door.  I am convinced that this is especially true for lawyers with disabilities.  I cannot pretend to offer back door solutions based on scientific studies.  Instead, my observations here are based on a lifetime of blindness, almost forty years of law practice, and conversations with a multitude of lawyers with disabilities.

At a recent conference I attended at American University, an expert on employment of lawyers with disabilities observed, without contradiction, that disabled lawyers who start in large law firms do not stay there. As is the case with non-disabled lawyers, some disabled lawyers shouldn’t stay, but what about the others?  Is the back door at large law offices too inviting for lawyers with disabilities?  To answer that question, we must have a clear concept of the meaning of disability.

It is safe to say that disability means different things to different people. Some see it as synonymous with deficit or inability, while others see it as merely a characteristic?  An employing organization’s concept of disability will make a huge difference in dealing with the back door question.  Most folks still assume, at least subconsciously, that disability involves some form of inevitable inferiority, regardless of what the law may say.  On the other hand, EEOC Commissioner Christine Griffin views disability as follows: 
“Disability is just another characteristic that lends dimension to the human experience.” [The National Conference on the Employment of Lawyers with Disabilities: A Report from the American Bar Association to the Legal Profession p. 28 (2006)]

While I don’t claim any greater dimension on human experience than others, I understand that my blindness helped make me the person I am.  On the other hand, I am not defined by blindness any more than I am defined by numerous other characteristics.  My disability does not make me “amazing” or “courageous”; nor does it make me inferior.   
To the extent that we can internalize the concept of disability as characteristic, we will be ready to take on the task of retaining and promoting lawyers with disabilities. It should help us put the back door focus squarely where it belongs, on integration.  Integration is much more than the physical placement of people. In his landmark article “The Right to Live in the World: The Disabled and the Law of Torts”, Professor Jacobus tenBroek placed heavy emphasis on integration as the answer to questions regarding disability rights. He defined integration as:

“a policy entitling the disabled to full participation in the life of the community and encouraging and enabling them to do so.”  [54 Cal. L. Rev. 841, at 843 (1966)].
Is your organization’s law office “community” truly “encouraging and enabling” the integration of your lawyers with disabilities fully into its life?  In a 1987 speech, National Federation of the Blind President Marc Maurer described the early days of his legal career in a relatively large law office at the Civil Aeronautics Board.
“My assignments were almost always routine.  If there was a trip to London for an international negotiation, someone else was asked to go.  If a hearing officer needed to take testimony in a small town to determine the feasibility of air service, I was never sent.  These assignments (calculated to vary the routine) were highly prized and much sought after. Others went while I stayed home—and was courageous.  Sometimes there was not enough routine work to fill my day.  So I was left to occupy my time as I chose.  My superiors would have been content if I had spent my time listening to the radio or reading.  They would have been content—but I would not have been content.  I did not want the rest of my life to be a sham and a deception . . .   Discrimination is not necessarily confined to the job interview or the entry level.  It can also happen after employment is permanent and safe.” [The Braille Monitor, Oct.-Nov. 1987, p.429, at p.432]
Dr. Maurer soon left this organization through the back door and achieved notable success elsewhere.  I’d like to hope that we have made progress in our thinking about disability over the past twenty years, but I’m not sure how much.

Presumably any corporation, law firm, agency, or organization will hire a lawyer with a disability because the employer sincerely believes that he or she is the best person it could find to perform the duties of the particular position.  If the employer has hired a lawyer with a disability for some other reason (tokenism or charity, for instance), my guess is that the lawyer probably will not stay. 
Too often discussions about lawyers with disabilities involve negative expectations and unproven assumptions about concerns like “billable hours”.  Many automatically assume, without question and without proof, that disability means slow.  Yet we know that no two lawyers billing at the same rate will perform exactly equally during a given hour—disabled or non-disabled. To contend otherwise, would defy logic.  It is my experience that disabled lawyers will fit within the established and accepted spectrum when it comes to speed.  Some will be on one end, some on the other end, and most somewhere in the middle.  A focus on integration should help employers avoid making invalid assumptions about disability and, instead, treat all of their lawyers as individuals.
To me, integration implies recognition that lawyers with disabilities have the same need and right to be challenged as their non-disabled colleagues.  There is no real opportunity for success without the possibility of failure.  Here both the employer and the lawyer need to know what the “job” really is, in specific terms, not vague generalities.  What is expected? How will successful and unsuccessful performance be measured?  Famous last words--“I did not realize they wanted me to . . . .”  Make sure there is open, honest, and candid dialogue from the start.
One aspect of ensuring that disabled lawyers are challenged involves making sure to address any less than satisfactory performance issues sooner rather than later. For instance, if you would tell non-disabled lawyers that some aspect of their written work needs improvement; don’t be squeamish about taking similar corrective action in dealing with lawyers with disabilities.  It is not helpful to succumb to the natural urge to coddle a lawyer, thereby accepting incomplete performance based on an assumption about the lawyer’s disability.  Pity works at cross purposes with the integration process. It is almost always wrong to assume that disability is the cause for some mistake or other; and that the problem, therefore, cannot be solved.  Problems that are not addressed do not go away, but lawyers with disabilities facing paternalism and inadequate feedback probably will go away.
A lawyer with a disability should have the same opportunity to stretch and develop as others.  Guess what?  Some will do better than others—just like non-disabled lawyers who are challenged on the job.  For example, lawyers often work in teams on projects.  We ought to recognize that a disabled lawyer may well prove capable of leading such a team.

Unlike the stock market, a lawyer’s past performance is usually thought to be a good predictor of future performance. Sadly, however, that is too often not the experience of many disabled lawyers working in large organizations.  For example, at a recent conference, a well-known disabled lawyer said that he left a prominent big-city law firm because he was forced to re-prove himself every day.  Even with excellent performance reviews and even though the partners for whom he had worked vouched for him, other partners remained skeptical.  They were hesitant to assign him work citing disability-related reasons—complexity, volume of work, or whatever.  How could someone with his disability possibly handle this, that, or the other thing?  His non-disabled colleagues with similar performance records did not have to face this constant skepticism based on negative assumptions.  Some might call this discrimination; it was certainly not integration.  Like Dr. Maurer, quoted above, this lawyer also took the back door out and achieved notable success elsewhere.
Earlier, I alluded to the importance of dialogue in the integration process.  Dialogue can be promoted by good mentoring.  However, a formal mentoring program is no magic bullet that will automatically eliminate back door issues.  Successful mentoring is so relationship dependent that it does not always work as intended.  A mentoring program just for lawyers with disabilities also risks becoming stigmatic.  If so, the program could actually work at cross purposes with the goal of integration.
Finally, I recommend encouraging lawyers with disabilities to become involved with groups of people with disabilities that share positive attitudes.  This will allow lawyers with disabilities to network and exchange information and practical ideas with others facing similar issues.   These organizations hold meetings, conventions, and other gatherings featuring exhibits and seminars on the latest and best technologies and methods.  They also have active internet resources.  Much of what I have learned about new technologies and alternate techniques I use in my work came as a result of my active participation in the National Federation of the Blind and the National Association of Blind Lawyers.  This is, of course, a sort of mentoring, but it is the sort of mentoring that comes naturally when we all get together. Such involvement offers benefits both to the lawyer with disabilities and his or her employer.  Yes, some will not want to join disability groups; and employers should not force the issue. To do so would probably be counterproductive.  It is a free country; and, after all, we realize that some lawyers don’t choose to join the American Bar Association.  Go figure.
