CREATING THE MOST INVITING WORKPLACE FOR LAWYERS WITH DISABILITIES --BUILDING THE CULTURAL FOUNDATION FOR HIRING ATTORNEYS WITH DISABILITIES WITHIN THE DEPARTMENT OF JUSTICE

With a budget of approximately $25 billion and an organizational structure consisting of 40 components, the Department of Justice (DOJ) is firmly established as the world's largest law office.  The mission of DOJ is clear: to enforce the law and defend the interests of the United States according to the law; to ensure public safety against threats foreign and domestic; to provide federal leadership in preventing and controlling crime; to seek just punishment for those guilty of unlawful behavior; and to ensure fair and impartial administration of justice for all Americans.  Although DOJ has emerged as a leader in combating terrorism, advocating for civil rights protections, and prosecuting federal crimes ranging from fraud to human trafficking and other complex transnational crimes, DOJ has not yet established itself as the world’s leading employer of attorneys with disabilities.

This essay examines the culture of DOJ, focusing on the perspective of the (94) United States Attorneys Offices (USAOs).  We examine what steps have been taken within the USAOs to prioritize hiring of attorneys with disabilities and focus on identifying a common DOJ culture that impacts the ability of DOJ to attract, retain, and promote attorneys with disabilities. 

THE U.S. ATTORNEY’S OFFICES
The United States Attorneys serve as the nation's principal litigators under the direction of the Attorney General.  There are (93) United States Attorneys stationed throughout the United States, including Puerto Rico, the Virgin Islands, Guam, and the Northern Mariana Islands.  United States Attorneys are appointed by, and serve at the discretion of the President of the United States, with the advice and consent of the United States Senate.  One United States Attorney is assigned to each of the judicial districts, with the exception of Guam and the Northern Mariana Islands where a single United States Attorney serves in both districts.  Each United States Attorney is the chief federal law enforcement officer of the United States within his or her  jurisdiction.  United States Attorneys conduct most of the trial work in which the United States is a party.  United States Attorneys have three statutory responsibilities under Title 28, Section 547 of the United States Code:
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the prosecution of criminal cases brought by the Federal government; 
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the prosecution and defense of civil cases in which the United States is a party; and 
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the collection of debts owed the Federal government which are administratively uncollectible. 

When vacancies arise in the United States Attorneys Offices, each office exercises a great deal of discretion in hiring staff attorneys, called “Assistant United States Attorneys” or “AUSAs.”    This is primarily because AUSA positions are classified in the “excepted service.”   This means that traditional notions of rating and ranking candidates, and assigning numeric scores is not required as with the “competitive service”  job categories.  Moreover, hiring of AUSAs generally follows one of two routes: lateral hiring of experienced attorneys or hiring of recent law school graduates through the Attorney General’s Honors Program.   

The highly competitive Attorney General’s Honors Program is the only way that DOJ hires entry-level attorneys.  Selection for employment is based on many elements of a candidate's background including academic achievement, law review or moot court experience, legal aid and clinical experience, and summer or part-time legal employment.  DOJ also considers specialized academic studies (including undergraduate and post-graduate degrees), work experience, and extracurricular activities that directly relate to the work of the Department.   Eligibility is generally limited to graduating law students and recent law school graduates who entered judicial clerkships, graduate law programs, or qualifying fellowships within 9 months of law school graduation and who meet additional eligibility requirements.  

Recruitment of experienced attorneys is conducted by DOJ’s Office of Attorney Recruitment and Management, the Equal Employment Opportunity Staff, the Personnel Staff, and the USAOs.  Though many components play a role in recruiting attorneys, the efforts of each USAO in recruiting within the local applicant pools, in conducting outreach on the national level and being aware of the demographic profiles in the USAO is essential to attracting experienced attorneys.    

Each United States Attorney is urged to use innovative approaches to ensure that all individuals have an equal opportunity to compete for vacant positions and promotions, in the attorney and non-attorney categories, within the USAOs.  Each United States Attorney is responsible for implementing an affirmative employment program within his/her district and fostering a work environment in which diversity is valued and understood.  To this end, every United States Attorney is urged to integrate more fully minorities, women, and persons with disabilities in all occupational categories.  The methods employed might include aggressive recruitment and participation in events at local and national law schools, minority and women’s bar associations and conferences.  USAOs are encouraged to advertise vacancies broadly within the local community and establish relationships with organizations likely to create contacts with candidates from groups that are under-represented in the applicant pool. 

DOJ HAS A SHARED VISION FOR HIRING ATTORNEYS 

WITH DISABILITIES 
DOJ seeks to be recognized as a model employer.  DOJ is guided by various Executive Orders and policy directives which, taken as a whole, promote hiring and provision of reasonable accommodations to attorneys with disabilities.   DOJ’s executive leaders are informed by statistical measures and results of climate surveys, and have welcomed the input of employee organizations, equal employment opportunity (EEO) staffs, and human resource officials, to create employment initiatives for hiring a more diverse attorney workforce.   As part of the current DOJ EEO Strategic Plan, diversity emerges as a priority as DOJ re-examines its hiring practices, recruitment efforts, and workforce training needs.  With this multi-faceted, forward-thinking approach to hiring attorneys with disabilities, DOJ will certainly make great strides in hiring attorneys with disabilities.  

DOJ EMBRACES LAWS AND POLICIES THAT PROMOTE HIRING ATTORNEYS WITH DISABILITIES
The Rehabilitation Act of 1973 predates the Americans with Disabilities Act.  It applies to the federal government and its purpose is: 

to empower individuals with disabilities to maximize employment, economic self-sufficiency, independence, and inclusion and integration into society . . . and to ensure that the Federal Government plays a leadership role in promoting the employment of individuals with disabilities, especially individuals with significant disabilities, and in assisting ...in fulfilling the aspirations of such individuals with disabilities for meaningful and gainful employment and independent living.

The provisions of the Rehabilitation Act were strengthened by subsequent Executive Orders and Presidential Initiatives.  For example, in 2000, President Clinton recognized that qualified persons with disabilities had historically been refused employment despite their availability and qualifications, and many qualified persons were never made aware of opportunities for employment.  With the signing of Executive Order 13163, President Clinton committed the Federal Government to increasing the opportunity for individuals with disabilities to be employed.  He signed a companion Executive Order (13164) which required Federal Agencies to establish procedures to facilitate the provision of reasonable accommodations to enable individuals with disabilities to perform their jobs.  These Executive Orders rely upon the notion that employers who understand the process for providing reasonable accommodations will  pave the way to increased hiring of persons with disabilities.    

Continuing in the vein of promoting the Rehabilitation Act’s policies, President Bush signed the New Freedom Initiative in February 2001, to promote full access to the workplace for individuals with disabilities.  He noted that, “Americans with disabilities should have every freedom to pursue careers, integrate into the workforce, and participate as full members in the economic marketplace.”  Toward the end of his tenure, President Bush signed the ADA Amendments Act of 2008 (the ADAAA).  The ADAAA became effective January 1, 2009, and overturned several Supreme Court decisions in which the Court had narrowly construed the question of who was entitled to coverage under the ADA, and similarly the Rehabilitation Act.  This line of cases and Executive Orders further smooths the way for DOJ to increase the ranks of attorneys with disabilities in its workforce.  

DOJ recognizes that the answer to the challenge of enlarging the ranks of attorneys with disabilities does not lie in the legal and policy framework alone.  In addition to legal compliance, DOJ is subject to administrative oversight of its EEO policies and practices through the U.S. Equal Employment Opportunity Commission (EEOC).  DOJ annually reports its employment statistics, including whether any potential barriers exist to hiring individuals with disabilities.  DOJ also recognizes the importance of the EEOC’s national outreach and education campaign “Leadership for the Employment of Americans with Disabilities (LEAD)” which seeks to redress the declining number of employees with targeted disabilities in the federal workforce.  The USAOs report their hiring practices to the EEOC through the Equal Employment Opportunity Staff at the Executive Office for United States Attorneys.  Therefore, the legal, policy, and institutional foundation exists within the USAOs to hire attorneys with disabilities.   

INCREMENTAL STEPS TO SUCCESS
DOJ periodically examines its workforce composition and evaluates trends over time.   During FY 2008, the DOJ workforce was comprised of approximately 3.6% individuals with disabilities.
  Persons with severe disabilities represented .3% of the DOJ workforce.  While this is less than the 2% targeted goal set by the EEOC, DOJ is working to improve its success rate in hiring attorneys with disabilities. 

Within the United States Attorneys Offices and the Executive Office for United States Attorneys, there are a total of 12,110 employees.  Within these numbers, there are 378 employees with non-severe disabilities, and 56 with severe disabilities.  In FY2008, 2.9% of the attorney workforce within the United States Attorneys Offices and the Executive Office for United States Attorneys were individuals with disabilities, roughly 164 individuals.  Of this number, 25 were reported as disabled veterans and 23 were reported as persons with severe disabilities.  When focusing on attorney hires within the USAOs, during FY 2008, (.6%) of the 314 attorneys hired were individuals with severe disabilities.   

Statistics alone cannot measure the culture of DOJ with regard to disability hiring or explain DOJ’s challenges in hiring more disabled attorneys.  Instead, these numbers reflect a starting point as we undertake more aggressive recruitment strategies like: advertising in publications likely to reach persons with disabilities; forming partnerships with schools, colleges and universities to locate persons interested in positions within DOJ; attending recruitment fairs and conferences where attorneys with disabilities may be reached; and developing a marketing strategy to increase hiring opportunities for attorneys with disabilities.  

THE ATTORNEY GENERAL’S ADVISORY COMMITTEE ON THE EMPLOYMENT OF PEOPLE WITH DISABILITIES

The Attorney General’s Advisory Committee on the Employment of People with Disabilities is comprised of Department of Justice attorneys and other staff with disabilities from across DOJ components.   Advisory Committee members who are blind, deaf, mobility impaired, and who have a form of mental illness are included in this advisory group.  The Advisory Committee was formed at the request of former Attorney General Janet Reno in 1997, in response to concerns raised by a Senior Trial Attorney in DOJ.  During that time period, former Attorney General Reno was advised that,  “some Department officials have exhibited prejudicial and negative attitudes toward attorneys with disabilities, which have likely impacted the willingness of persons in some components to hire, promote, and accommodate attorneys with disabilities.” 
   An Advisory Committee member described the culture facing attorneys with disabilities, “There is a concern, can this person do the job?”  The work of the Advisory Committee is essential in helping hiring officials to answer this question and to identify and overcome preconceived notions about the abilities of attorneys with disabilities.

Offering a unique perspective on employment of attorneys with disabilities, the Advisory Committee successfully impacted DOJ priorities in the area of hiring attorneys with disabilities.  In response to the Advisory Committee’s recommendations, Attorney General Reno issued a memorandum in June 1999, adopting a number of new initiatives in the areas of: advertisement of vacancies; accommodations for applicants and employees with disabilities; personnel initiatives; reporting requirements; and training opportunities.  

Today, the Advisory Committee is actively examining policies, practices, and programs to hire, promote, and accommodate attorneys with disabilities.   The Advisory Committee will develop a revised series of recommendations regarding initiatives that the Department can take to increase the number of individuals with disabilities within the total workforce.  The input of this internal Advisory Committee will undoubtedly shape the viewpoints of the current Attorney General’s administration. 

ENVISIONING THE POSSIBILITIES: THE EEO STRATEGIC PLAN

In order to harmonize the work of nine separate EEO Staffs within DOJ, the component EEO Directors developed an EEO Strategic Plan (2008-2012) which establishes priorities for the future of the Department’s EEO program.   With the formal approval of this Plan in October 2008, DOJ envisions the possibilities of more effective disability hiring initiatives at all levels within the organization.  Moreover, to address the intangible attitudes of employees, managers and supervisors, the Department of Justice has prioritized diversity as a strategic goal.  Specifically,  the Department of Justice seeks to “Foster a Highly Qualified and Diverse Workforce” through affirmative employment programs focused on recruiting and retaining such a  workforce.  

DOJ recognizes that partnerships to achieve effective recruitment and outreach efforts support the Department’s critical mission of ensuring fair and impartial administration of justice for all Americans.  In implementing the DOJ Strategic Plan, advisory councils will serve as liaisons for constituents, management and the EEO community.  In addition, partnerships between hiring offices, recruitment components and equal employment opportunity staffs will  strengthen the ability to recruit and hire more individuals with disabilities, including attorneys.   The DOJ Office of Attorney Recruitment and Management, DOJ Personnel and the EEO Staffs reveal a common commitment to diversity hiring.  These components currently attend, and will expand participation in a number of recruitment events.  For example, DOJ’s participation in the IMPACT Career Fair for Law Students and Attorneys with Disabilities and the Minority Corporate Counsel Association’s Legal Diversity Job Fair underscore a commitment to attract qualified candidates and employ them throughout DOJ.  Through these venues, law students and attorneys from diverse populations including persons with disabilities are encouraged to pursue DOJ as an employer of choice. 
Finally, participation in programs likely to place students in the pipeline to DOJ employment are being strongly supported across the DOJ components.  For example,  the Workforce Recruitment Program (WRP) is a mechanism used for recruiting college students with disabilities to work during the summer and throughout the academic year.  Information on student profiles regarding major fields of study and grade point averages, anticipated graduation dates, professional interests, etc. is stored in an online database that is reviewed by disability program managers, selective placement coordinators, et al.  Referrals of WRP students are made to the department's hiring officials, and some of the students may be interested in careers as DOJ attorneys. 

DOJ SUPPORTS TRAINING INITIATIVES THAT DEVELOP THE COMPETENCE AND CONFIDENCE OF HIRING OFFICIALS

“We must build a world free of unnecessary barriers, stereotypes, and discrimination.... policies must be developed, attitudes must be shaped, and buildings and organizations must be designed to ensure that everyone has a chance to get the education they need and live independently as full citizens in their communities." Barack Obama, April 11, 2008ADVANCE \d4
Recognizing that  “attitudes” are a significant barrier to workplace integration for people with disability, DOJ is focusing on building a workplace that removes unnecessary barriers, stereotypes and discrimination through training programs that promote diversity and shape the attitudes of hiring officials and employees.  Underscoring DOJ’s effort is a study by Cornell University which suggests that attitudinal shifts can be accomplished through diversity programming or addressed independently with continued training across all personnel. 

Believing that DOJ must be an employer of choice for attorneys with disabilities, DOJ is committed to the training of hiring officials, managers, and employees in the area of equal employment opportunity and diversity.  In 2008, the Executive Office for United States Attorneys provided training for all of its 94 District-level reasonable accommodation coordinators.  These first-line responders are responsible for assisting the management of each United States Attorneys Office with obtaining the tools, resources, and information needed to accommodate employees with disabilities.  Through a multiple day training program, coordinators were exposed to federal government resources such as the Job Accommodations Network from West Virginia University and the Department of Defense’s resources for providing computer and technological assistance.  Also, attendees were taught legal requirements and practical considerations for working with individuals with disabilities.  This training program was initially met with skepticism by some attendees.  In fact, the training revealed an indecisiveness on the part of some U.S. Attorney’s Offices about providing certain types of reasonable accommodations for fear that it would encourage the requests of non-disabled persons for the same equipment, or exhaust tight U.S. Attorney’s Office budgets.   At the end of the course, however, course evaluations demonstrated that the attendees learned more than the complexities of disability law, rather they experienced an attitudinal shift that made them more confident about providing reasonable accommodations swiftly and efficiently.  The training sparked dialogue and promoted hiring initiatives in many USAOs.  Through similar training, DOJ will continue to impact the institutional culture, dispel myths, and energize its USAOs to recruit, hire, and retain attorneys with disabilities. 

Also in 2008, the Attorney General piloted a program requiring all Department attorneys to receive EEO training as a part of a core Professionalism curriculum.   The mandatory requirement of EEO training for attorneys underscores the Department’s commitment to valuing the contribution of all employees and creating a sustained climate where inclusion and cultural competency are recognized as core organizational values.  

By investing in EEO and diversity training, while focusing on developing the competence and confidence of hiring officials, DOJ positions itself to reshape outdated attitudes and advance its organizational culture to fully integrate attorneys with disabilities. 

FOLLOWING THE LEAD : TECHNICAL WORKSHOPS
ADVANCE \d4In 2009, DOJ’s Justice Management Division/EEO Staff sponsored a technical workshop on Disability Employment for component and bureau disability program managers.  The workshop featured presentations given by disability recruitment and employment coordinators from various public and private sector organizations, and a departmental human resources official conducted a briefing on excepted service appointing authorities. There were several workshops that focused on strategies for outreach and recruitment, barriers to the employment of persons with disabilities, and promising best practices. 

The impetus for the workshop was the Equal Employment Opportunity Commission’s Leadership for the Employment of Americans with Disabilities (LEAD) initiative. Specifically, Federal agencies are responsible for increasing the number of persons with targeted disabilities by the year 2010.  By disseminating resource materials and engaging in dialogues centered on hiring attorneys with disabilities, DOJ will meets its objective of hiring more attorneys with disabilities in the USAOs.  

CONCLUSION

DOJ’s culture is firmly rooted in the rule of law and advocacy on behalf of citizens whose rights are being infringed upon.   From this solid foundation, DOJ is capable of turning introspectively to examine its culture so that DOJ will welcome highly qualified and talented attorneys with disabilities into the USAOs.  Indeed, DOJ is committed to becoming an employer of choice for individuals with disabilities by continually examining its workforce, using all available resources to develop initiatives for effective recruitment, hiring and promotion of individuals with disabilities.  By leveraging the input of employee advisory groups, DOJ management officials will impact the organizational culture and attitudes of attorneys and hiring officials.  With these key elements in place, DOJ looks to a future where the presumption will not be one of scepticism about the abilities of attorneys with disabilities to do the job.  Rather, DOJ will maintain a highly skilled and diverse workforce, comprised of the best the world has to offer –including attorneys with disabilities.     

�	The source of statistics on employment data are the National Finance Center (NFC), the Department’s payroll provider.  The data reflects information obtained only through voluntary reporting and are limited by the degree to which employees have elected to provide this information.  Data reported should be considered only substantially accurate. 


�	Memorandum for the Attorney General from the Attorney General’s Advisory Committee on the Employment of Persons with Disabilities. 
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